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FOREWORD 


Protection of the rights of those who cannot protect themselves 
is the main function of law. In addition, the Shari‘a, the social code of 
Islam, aims at creating a society based on a deep sense of moral responsi- 
bility in which every citizen can develop his personality in accordance 
with his spiritual and moral traditions. The fundamental difference 
between the Shari‘a and secular law is that the first 1s based on revela- 
tion. That is why Islamic law does not accept the idea that whatever 
human society determines on the basis of what is useful for it, is good. 
It is quite possible that the ‘good’ of human society may turn out to be 
an evil in Islamic law. For example, usury is allowed by modern law 
while the Shari‘a considers it an evil; or the fact that sexual relations 
based on free will are allowed by secular law while they are held to be 


a sin in the Shari‘a. 


Despite the fact that Muslims of the Subcontinent recognise the 
supremacy of the Shari‘a and have always longed to see it put into prac- 
tice, they have not been able to do so for one reason or another. In fact, 
they, like most other peoples of the East, were defeated by a materialistic 
philosophy. Consequently corruption penetrated their social circles so 
deeply that Shari‘a was more or less banished from their society. They 
sank into social and spiritual crises again and again. But this led them 


to regain their complete faith in the Shari'a because love and deep respect 


for the Shari‘a remained embedded in their sub-conscious. They commit- 
ted themselves in the 1973 Constitution of Pakistan to mould their lives 
according to Muslim Law. But the task is not easy. They have to study 
the classical litrature produced by Muslim thinkers and Fuqaha on the 


subject of Islamic law. 


Abii Ishaq al-Shatibi (d. 1388) is one of those distinguished Scho- 
lars who has written in detail on the subject. Weare very glad to be 


able to produce a book on his legal philosophy. It is hoped that the | 
Islamic Research Institute in the very near future will undertake studies + ade this blessed righteous Shari‘a accommodating and 
of other Muslim scholars such as Ibn Tamiyya and Ibn Qayyim with a 


view to paving the way for a truly human society based on divine law 


nient and thus won the hearts of men and invoked in 
1 love and respect for law. Had they had to act against 


and spiritual values. they could not have honestly fulfilled their 
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INTRODUCTION 


The relationship between legal theory and social change 1S one of 
the basic problems of the philosophies of law.! “Law” which, having its 
associations with physical laws, is assumed to be unchanging, always 
faces the challenge of social changes which demand adaptability from it. 
Most often the impact of social change is so profound that it affects legal 
concepts as well as institutions and thus creates a need for a fresh philo- 
sophy of law. The problem of social change and legal theory is of parti- 
cular significance in Islamic legal philosophy. Islamic law is generally 


defined as religious, sacred and hence immutable. How does such a law 
face the challenge of change? 


The above question has brought to the fore the problem of the 

adaptability of Islamic law which has been so widely discussed, yet re- 

| mains debatable. The problem has been generally formulated in the form 
of the following question: Is Islamic law immutable or is it adaptable to 


the extent that the change and modernization sought can be pursued 
under its aegis? 


Broadly speaking, 
this question. One view, 
Such as CS, Hurgronje an 
Muslim jurists, maintains 
of its development and m 
not adaptable to social ch 
€xperts on Islamic law 5 
of Muslim reformists an 


there have been two points of view in answer to 
which is shared by a large number of Islamicists 
d J.Schacht, and by the most of the traditionalist 
that in its concept, and according to the nature 
ethodology, Islamic law is immutable and hence 
anges. A second view, which is upheld by a few 


uch as Linant de Bellefonds and b 


ae y the majority 
d jurists such as 


Subhi Mahmasanl, contends that 
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such legal principles as the consideration of maslaha (roughly translated, 
human good), the flexibility of Islamic law in practice and the emphasis on 


ijtihdd (independent legal reasoning) sufficiently demonstrate that Islamic 
law is adaptable to social change. 


Before any general conclusions be drawn regarding the adaptability 
of Islamic law, the problem requires a great deal of spade work. Fora 
clear analysis to be achieved, the primary task is to study the various 
aspects and levels of this problem which should be distinguished sharply 
from one another and yet be studied in conjunction with one another. 
Furthermore, since Islamic theory has developed through the writings of 
various jurists having different historical backgrounds, the problem of 


adaptability requires to be studied in specific reference to individual 
jurists in their historical settings. 


An analysis of the concept of Islamic law, on the other hand. 
requires a detailed study of the essential ideas in Islamic legal theor 
especially those pertinent to the question of adaptability. Masla/ic 
is one such idea. This concept is of fundamental significance to the pro- 
ponents of the adaptability view. They argue that Islamic law aims a! 
the masdalih (plural of maslaha) of man, hence logically, it should welcome 
any social change that serves this purpose. Furthermore, with such an 


objective in view Islamic law cannot be rigid and inert in regard to social 
change. 


Among the very few jurists who treated the concept of maslajia as 
an independent principle of legal theory, Abi Ishaq Ibrahim b. Musa a'- 
Shatibi (d. 790/1388) made one of the more significant contributions. 
In his al-Muw@fagat, Shatibi presented a doctrine of maqasid al-shari a 
(the purpose or ends of law) which comprises an exposition of the various 
aspects of the concept of maslaha as a principle of legal theory. Shatibi 


is therefore a valid choice for a study the requirements of which we have 
discussed above. 


The choice of Shatibi is further prompted by the fact that in thei 
support of the adaptability-view, it is largely ShatibI upon whose arguments 


the modern reformists have relied in facing the challenge of social change 
to Islamic legal theory. 


ShatibI sought an answer to such a challenge in the principle o' 
maslaha. A discussion of Shatibi’s answer is, however, unwarranted un- 
less we first explain what the ‘immutability’ of Islamic law means. 


| Se 
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Presuming that the interaction between social change and legal 
theory must have been at work in Islamic law before Shatibi as well, it 
may be rightfully suggested that to define the key terms of this study in 
order to evaluate Shatibi’s contribution to the philosophy of Islamic law 
his views must be studied in comparison with those of his predecessors. 
Unfortunately, fulfilment of this task is not possible in view of the present 
state of scholarship on the philosophy of Islamic law; not only because a 
general history of Islamic legal philosophy does not exist, but also because 
very few studies have been made on individual usz/ works. 


On the other hand, an attempt to establish the views of Shatibi’s 
predecessors by surveying the original sources is also beyond the scope 
of this study. The literature available on usul al-figh, belonging to the pre- 
ShatibI period is enormous and there is no way to estimate how much 
more material was lost or not yet discovered. There is, in addition, the 
problem of the differences in the legal doctrines among various schools of 
law due to the various theological and philosophical predilections of the 
usil writers. Such extra-legal considerations are reflected in the treat- 
ment of legal theory. A survey of the philosophy of law, therefore, would 


demand an investigation of all these aspects which is impossible within the 
limited scope of this volume. 


It is with these limitations in view that in attempting to formulate 
an understanding of the key terms of the problem of the adaptability of 
Islamic legal theory to social change, this chapter proposes to make an 
analysis of the findings of recent scholarship on this problem. This 
choice is made mainly in consideration of the fact that in the modern 
period (since the beginning of the nineteenth century) the question of the 
adaptability of legal theory to social change has been asked more poin- 
tedly than ever before. Hence, the formulation of the problem can be ex- 
pected to be clearer than in earlier periods of the history of Islamic law. 


In the nineteenth century when most of the Muslim peoples, directly 
or indirectly, came to be ruled by Western powers, a number of attempts 
were made to reform the laws of the Muslim peoples. Whether they 
were attempts to codify or to modify the Muslim laws, the strong religious 
reaction among the Muslim peoples against such legislative attempts made 


the reformists aware of the complexities of the problem of change in the 
Islamic law. 
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The early colonial policy of non-interference in personal and reli- 
gious laws, particularly in India, in fact, tended to support the conser- 
vatives’ view of the immutability of Islamic law.2 One of the solutions to 
avoid interference in personal laws was sought in establishing separate 
courts for personal and religious matters. This solution required either 
that these courts should be entrusted entirely to the traditional jurists or 
that the judges should be assisted by specialists trained in the traditional 
Muslim laws. The situation led to a series of translations of the traditional] 
texts and their codification along Western patterns. This‘was the beginn- 
ing of legislative modernism in Islamic law. The early legislative modern- 
ism, however, added a new dimension to the problem. Most of the 
translators and jurists were lawyers such as Van Den Berg and M. Morand 
and their attempts at translations and codifications were meant for judges 
in modern courts. More significantly, most of them were foreigners and 
non-Muslims. Perhaps naturally they tended to treat the whole body of 
Islamic law as though it were Western law. At the extreme of their re- 
form efforts, they excluded from the body of Islamic law what the 
considered as not belonging to Law. The underlying conception in these 
attempts was that Islamic law, like other laws, could be changed, reformed 
and codified by government legislation according to social needs. Con- 
fronted with orthodox conservative opposition, these men spelled out 


their views more explicitly by questioning the idea of the immutability of 
Islamic law3. 


This view of Islamic law was strongly criticised by Islamicists, 
especially by Snouck Hurgronje* and G. Bergstrasser.5 Hurgronje 
pointed out that it was a mistake to treat Islamic law like Western law and 
that Islamic law was a ‘doctrine of duties’, i.e. ethics and not law in the 


proper sense. By its nature it was religious law, and as such it was 
immutable.® 


Consequently, from that time, as J. Schacht also reported in his 
lecture on the status of scholarship on Islamic law,? there appeared two 
approaches to the study of Islamic law: one, that of the lawyers, the other, 
that of the Islamicists. An implicit controversy between these two 
approaches continues even today on the problem of legal theory and socia’ 
change. Whereas the lawyers have been inclined to regard Islamic !a\ 


as adaptable to social change, the Islamicists have stressed the immutable 
character of Islamic law. 
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The arguments of the advocates of the immutability of Islamic law 
can be summed up in the following three general statements: 


1. Islamic law is immutable because the authoritarian, divine 
and absolute concept of law in Islam does not allow change 
in legal concepts and institutions. As a corollary to this 
concept, its sanction is divine and hence it cannot change. 


2. Islamic law is immutable because the nature of its origin and 
its development in its formative period isolated it from the 


institutions of legal and social change — the courts and the 
state. 


3. Islamic law is immutable as it did not develop an adequate 
methodology of legal change. 


The advocates of the adaptability-view disagree with the above 
conclusions, yet their arguments also turn around these three aspects of 
Islamic law: concept, history and methodolgy. 


It is, therefore, possible to accept these three aspects as general 
landmarks in surveying the problem of social change and legal theory. 
The following discussion is, therefore, arranged according to these three 
aspects. 


_____ -_ fill 


THE CONCEPT OF LAW 


The argument that the Islamic concept of law is absolute and autho- 
ritarian and hence immutable, has been advanced from two points of view. 
First, with regard to the source of Islamic law it is contended that source 
of Islamic law is the will of God, which is absolute and unchangeable. 
The second point of view springs from the definition of Islamic law; there 
it is demonstrated that Islamic law cannot be identified as law in the proper 
sense, rather it is an ethical or moral system of rules. The first view, thus, 
treats the problem of the concept of law in terms of the distinction between 
reason and revelation. The second view deals with it in terms of the dis- 
tinction between law and morality. 


The arguments in regard to the first view take into account two sub- 
ject matters: (i) law and theology and (ii) law and epistemology. 


J. Schacht has very forcefully argued in his article, ““Theology and 
Law in Islam’, that there has always been a close connection between 
Islamic law and theology; and that certain isolated instances of separatist 
trends are only accidental. He has demonstrated this connection by the 
fact that the schools of law and their eponyms showed their interest both 
in law and in theology.* Further, a certain symbiosis of the schools of 
law and the schools of theology existed throughout the histor) 
Islamic law. 


Malcolm H. Kerr also observes that the concept of Islamic law 1: 
very firmly grounded in theology.!° 


The connection between law and theology, however, must not be 
understood in the sense that law was theological so as to be a counterpart 
of “Divine Law” or “Canon law” as in Christian teachings. “‘Islam’, 
as Schacht put it, “is a religion of action rather than of belief’’.!! = Hence 


a “*Theology” in the Christian sense could not be conceived of in Isiam. 


The argument asserting the theological foundations of the concept 0! 


Islamic law is advanced simply to stress that the law’s source is Divine will 
and not human reason. 
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C.H. Toy has put this idea more neatly by comparing the Greek and 
the Semitic concepts of law. He found that Semites conceived law as 
absolute, revealed by God; whereas the Greeks worked out the idea of 
natural law. The absolute Jaw of the Semites is external, imposed on man 
from without, by God, while the Greek conception is of an inward law 
which is part of man’s nature.!2 


It appears that arguments holding Islamic law to be theologically 
grounded are advanced in the sense in which Toy speaks about the Semitic 
concept of absolute law. The evidences that the advocates of the immut- 
ability view present to prove their point confirm our observation. 


The first evidence they advance concerns the divinity of the sources 
of Islamic law. It is argued that Islamic law seeks its basis in Divine 
Revelation through the Prophet; it is embedded in the Qur’an and Hadith. 
Being divine, or divinely inspired these sources are believed to be sacred, 
final, eternal and hence immutable. It is in this sense that some scholars 
have understood Islamic law as divine law. Among them N.J. Coulson, !3 
H.A.R. Gibb,!4 H.J. Liebesny,!5 M. Khadduri,!6 H. Lammens,!7 G. 
Makdisi,!% and particularly J.N.D. Anderson!9 have expressed this view. 


Léon Ostrorog,29° S.G.V. Fitzgerald?! and some others have dis- 
agreed with the view of the scholars mentioned above. They argue that 
the strictly legal materials in these ‘revealed’ soruces are limited and, 
indeed, negligible. Furthermore, this material is more concerned with the 
religious and moral teachings than with matters strictly pertinent to law. 
The whole body of Islamic law, cannot, therefore, be called revealed and 
sacred when the amount of legal material existing in the revealed sources 
is very little. 


The second evidence advanced by the advocates of the immutability 
view takes the question of the sources of law in a more abstract sense. It 
contends that Islamic law has its source in the Will of God. Since Gibb 
has expressed this view more succinctly, we quote him as follows: 


The conception of law in Islam is thus authoritarian to the last degree. 
‘The law, which is the constitution of the Community, cannot be other 
than the Will of God, revealed through the Prophet’. This is a Semitic 
form of the principle that ‘The will of the sovereign is law’, since God 
is the sole Head of the Community, and therefore sole Legislator. 22 
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The concept of the Will of God has theological implications, which 
render it entirely absolute and immutable. The reason for this situation 
Gibb finds in the nature of the development of Muslim theology. Because 
of its stress on monotheism, Islamic theology refused to admit any limita- 
tions whatsoever upon the Power and the Will of God. But the frame of 
reference of these theological discussions was Aristotelian logic rather than 
metaphysics. Consequently, the theology was forced into extreme positions: 
one such position is that there could be no agent of any kind in the universe 
except God, since the existence of an agent implies the possibility of an 
action independent of God, and, therefore, a theoretical limitation upon the 
absolute power of God.23 This conclusion was extended even to ‘human 
acts’; man was not considered the free agent of his acts. This, apparently, 
would also imply a denial of moral and legal responsibility on the part of 
man. It would also imply that nothing can be qualified as good or bad 
except in relation to His will, because the Creation would have no intrinsic 
value. The knowledge of this value can only be had through revelation 
and not through human reason; leading to the other subject matter of the 
concept of law, its epistemology. 


The arguments in respect to epistemology of Islamic law have re- 
ferred to two aspects of the problem, a) the possibility and method o 
knowing the law, and (b) the role of human reason. 


Gibb has brought these points clearly to the fore. He argue: 
that Islamic law is thought of, not as a product of human intelligence and 
adaptation to social needs and ideals, but of divine inspiration and hence 
immutable. The Qur’4n and Hadith are not the basis of Islamic lega’ 
speculation but only its sources. The real foundation of the law 1s to be 
sought in the attitude of mind which determined the methods of utilizing 
these sources. The ultimate reason of such a mental attitude is metaphy- 
sical; an a priori conviction of the imperfection of human reason and 1! 
inability to apprehend by its sole powers the real nature of the good, or 
indeed, of any reality whatsoever.24 


As a corollary of the above concept of the epistemology of law, no 
primary role is allowed to independent human reason in law making. 


Schacht has pointed out that as a consequence of such an episte- 
mological attitude a number of irrational elements have survived in the 
Islamic law.25 R. Brunschvig also speaks of the irrationality of Islamic 
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law in this special sense.26 G.F. Hourani’s distinction of two theories 
of values in Islam is also concerned with the point we are discussing.27 


The principle in Islamic legal theory that implies the employment 
of reason in knowing and interpreting law is maslaha. In fact, both 
Grunebaum28 and Hourani29 have classified it as a rational principle. 
This classification has been, however, disputed by scholars like Schacht.?° 


The second view, in regard to the concept of Islamic law—dealing 
with it in terms of the opposition between law and morality—is concerned 
with its definition. Since law and morality or ethics have a great deal in 
common, they are often liable to be confused. Hence, any attempt to 
define law necessarily starts by distinguishing one from the other, law from 
morality. In defining Islamic law, Islamicists conclude that it is a system 
of ethical or moral rules. This conclusion must be understood in reference 
to the separation of law from morality. By defining Islamic law as ‘ethics’ 
it is certainly never implied that it is a branch of philosophy; nor is it 
‘morality’ in the sense of having its source in mores and social customs 
only. 


The main aim of the argument in describing Islamic law as ethical 
law was to refute the modern lawyers’ approach to Islamic law as being 
law in the modern sense. The second aim was to maintain the position 
that being a system of ethics, Islamic law is not capable of change through 
legislation. Snouck Hurgronje was the first scholar to advance this argu- 
ment. He defined, in very clear terms, Islamic law as a ‘Doctrine of 
Duties’! Th. W. Juynboll32 and others agreed with Hurgronje. G. 
H.-Bousquet carried this argument to the extent of affirming that Islamic 
law is idealistic and casuistic, based on imaginative, non-discursive and 
often rationally absurd hypotheses. 33 


Gibb’s elaboration on this point is very succinct. To maintain 
that Islamic law was a system of ethics would naturally imply that it was 
a system based on human reason, Gibb explained that it was an ethical 
system in contradistinction to a legal system; yet it was not a rational or 
philosophical system as it sought its basis in revelation. The main points 
in his argument that distinguish Islamic law as an ethical system in contrast 
to a legal system were the following: 


(a) The classification and categories of actions in Islamic law are 
moral, not juridical. The five categories of obligatory, recommended, 
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indifferent, reprehensible and forbidden which are to cover all human 
actions, are moral and ethical.34 


Schacht, however, made it clear that the ethical nature of the 
categories of action does not mean that there did not exist any legal subjec 
matter in Islamic law. As a matter of fact, Schacht maintained, the lega! 
subject-matter can be distinguished from other subjects but what is meant 
by the all-inclusiveness of these five moral categories is that even legal 
subject-matter is classified as an ethical and religious duty.35 


(b) Islamic law speaks of “duties”, not of “rights”. In other 
words there is much more emphasis on what one ought to do rather thar 
upon what one is entitled to claim as aright. The term /uqigq even thoug! 
it means “rights” in a sense, nonetheless, does not contradict the point. 
In Islamic law, /ugiig are divided into those belonging to God and those 
belonging to men. Subsequently, the latter are subordinated to the former, 
and this, in fact, renders them into religious and ethical duties rather thar 
rights in the strictest meaning. 


(c) Penalties and sanctions in Islamic law are religious and mora 
not civil and legal. The term used for a penalty, even in matters belonging 
to penal law, is hudiid Allah (the limits of God) which stresses the fact tha! 
a certain offence has been committed against God and that it is His righ! 
to impose penalty.3é 


Schacht explains further that the other category of penalty called 
fa‘zir, according to which a gadi (judge) may punish at his discretion an) 
act which, in his opinion, calls for punishment, in fact, did not belong t 


the Islamic legislation which appears in the Qur'an and in the tradition o! 
the Prophet.37 What is implied in this explanation is that the concept 0! 
civil penalty which the term fa‘zir might convey, originally did not belong 


to the concept of Islamic law. 


THE NATURE OF ISLAMIC LAW 


In the above section on the concept of law we dealt with explanations 
of how the idea of law is conceived in Islamic legal thought. The present 
section treats the explanation of the characteristics of Islamic law as it 
developed historically. 


In general, those who took a historical approach for understanding 
the nature of Islamic law have pointed out the following as its characteris- 
tics: I) its idealistic nature, 2) its religious nature, 3) its rigidity, and 
4) its casuistic nature. All four characteristics are related to one another 
and are presented as the reasons for the Law’s immutability. 


The arguments about the nature as revealed in the history of Islamic 
law, concern the analysis of the following areas: 1) the origins of Islamic 
law; ii) Islamic law and state legislation; iii) the role of the institution of the 
gadi, and tv) the establishment of the schools of Islamic law. 


THE ORIGINS OF ISLAMIC LAW 


The traditional Muslim point of view, later accepted by a number of 
modern scholars, maintained that Islamic law began with the Divine 
Revelation in the Quran and with Prophet Muhammad’s decisions. 
These decisions as preserved in the large corpus of Hadith literature were 
the foundation of Islamic law. 


I, Goldziher’s study of the Hadith literature from the point of view 
of its historicity exposed the authenticity of the larger part of this literature 
to serious criticism.3% J. Schacht39 and R. Brunschvig4® brought this 
criticism to bear upon that part of the Hadith literature that concerned 
Islamic law. Schacht argued that a large number of legal ahddith were, 
in fact, legal doctrines of the early scholars of Islamic law which were 
projected back to the Prophet in the form of hadith, hadith being the most 
acceptable method of establishing a point. Such a criticism of ahddith 
has been severely criticized in a number of recent hadith studies. 


Some scholars also found that there existed in Islamic law a con- 
siderable foreign element coming especially from Roman law.*! As the 


________—e 


{2 ISLAMIC LEGAL PHILOSOPHY 


ancient schools of law developed in areas where Roman law had been 
applied before the advent of Islam, these scholars concluded that the origins 
of Islamic law must be sought in Roman Jaw. This view has been a point 
of controversy among a number of scholars. Schacht connected the exis- 
tence of the foreign elements to the Sunna. He argued that the ancient 
scholars, in fact, had assimilated local administrative practices and foreign 
legal elements into a series of doctrines which they had Islamicized by 
incorporating them into the Sunna.42 


The need for projection backward to the Prophet, Schacht has 
argued, was not felt until Shafi‘l very forcefully presented the thesis of the 
traditionists and established the sole authority of the Prophet in opposition 
to the authority of “living tradition’. 


The bearing of these studies on the origins of the law and upon the 
problem of the law’s immutability lies in their conclusion that Islamic 
law originated from a pious and religious motivation. This motivation 
became stronger as the religious element in the law was threatened by the 
attempts of government in the early ‘Abbasi period to control Islamic law 
To save Islamic law from government control, Muslim jurists stressed it: 
religious and divine nature so as to raise it above any human tampering. 


Goldziher’s and Schacht’s criticism on the authenticity of the 
Hadith literature have been questioned in a number of recent studies, but 
since most of these studies are not directly relevant to the question of the 
law’s origins, they do not concern us here. Two studies are, however, 


relevant to our discussion. 


Fazlur Rahman‘? disagreed with Schacht’s conclusion that the 
Sunna of the Prophet was a late concept that emerged in consequence 
of the development of the Hadith movement. Using literary, philologica 
and historical evidences, F. Rahman showed that, contrary to Schacht’: 
argument, the Sunna of the Prophet could not have been a Jate concept. 
According to F. Rahman, therefore, the origin of Islamic law is to be 
sought in the early period of Islam. 


S.D. Goitein,44 although he has insisted that his conclusions do 


not differ from those of Schacht, suggested that the origins of Islamic | 


may be dated to the year 5/627. Goitein draws his conclusions from 3 
Qur’anic verse which, he says, establishes Muhammad’s role as law-giver. 
From the verse he concluded that the idea of Islamic law was not the result 


of post-Qur’anic developments but was given by Muhammad himself. 
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Besides these differences in determining the historic beginnings of 
Islamic Jaw, all of the above arguments agree upon the religious nature of 


its origins. 
ISLAMIC LAW AND STATE LEGISLATION 


Gibb observed that in Islam the law preceded the state, both logi- 
cally and in terms of time, and that the state existed for the sole purpose 
of maintaining and enforcing the law.45 Gibb argued that in the Umawi 
period the formulation of the Revealed Law was left in the hands of theolo- 
gians. The advent of the ‘Abbasi Caliphs brought this scholastic law, for 
the first time, to the test of practice.4® Schacht’s investigation of the early 
development of Islamic law explains the above observation historically.47 
As was mentioned above, Schacht concluded that Islamic law began with 
the activities of the jurists due to religious motives; it was not created by 

state legislation. This phenomenon resulted in the jurists’ conviction of 
the independence of Islamic law from state control. Certain historical 
events in the eighth century solidified this attitude further. 


Inthe early “Abbasi period the administration of justice was in a 
chaotic condition because of the lack of unity in juridical doctrines. Ibn 
al-Mugaffa‘, a secretary in the ‘AbbasI government, strongly recommen- 
ded that the caliph control this diversity of opinions by state legislation.¢® 
The jurists reacted to this suggestion by insisting that the law was 
superior to the state, and hence not subject to state legislation.+9 


Whether Islamic law maintained this independence in actual practice 
is a matter dealt with in the next section. What concerns us here is the 
conclusion that many scholars have drawn from observations on the 
nature of the law in reiation to the state. 


H. Lammens and others have argued that, being severed from state 
legislation, Islamic law became divorced from social realities.5° G.H.- 
Bousquet concluded that the idea of successive adaptations to changing 
circumstances was strange to its system.5! 


Claude Cahen, however, has disagreed with such conclusions. 
He argues that the problem for the early jurists was not to derive the ideal 
of Muslim government but rather to institute a very loose filtering which 
would reserve to them the right of the bestowal upon the regime as a 
whole of its certificate of ‘good Muslim’. He concluded that ‘it would 
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be supremely unjust. ..to regard the work of the ‘Abbasi jurists as abstract 
and turning the back on reality’’.52 


ROLE OF THE INSTITUTION OF QADI 


The institution of the gd@di evolved out of the pre-Islamic institution 
of the hakam (arbitrator). Like the hakam, the early gddi was bound b) 
the precedents of local tradition and decided cases, not through some 
formal methods of reasoning, but according to his own discretion.’: 
As Schacht has shown, the decisions of the Umawi gad incorporated local 
elements. In the later development of Islamic law these decisions were 
assimilated into the body of Islamic law.54 Yet the role of gd@di was not 
recognized to be that of making or interpreting the law, but, essentially, 
only of applying it. 


In the ‘Abbasi period the office of gadi was connected with Islamic 
law, thus separating it from the general state administration and making 
it subject to Islamic law only.55 Later when the schools of law were 
established, the role of the ga@di was reduced to the application of the teach- 
ings of one of these schools. This limitation caused the complete stagna- 
tion of the law. 


N.J. Coulson, in analysing the causes of the widespread dislike of | 
the office of gadi among the jurists, concluded that the rejection of the office 
could not be fully explained by such factors as the fear of sudden political 
disfavour or as pious motives, such as I. Goldziher, Amerdoz and EF. 
Tyan had suggested. According to Coulson the real cause of dislike of the 
office was its impracticable and idealistic nature as conceived by the tra- 
ditionist jurists.5°. 


Coulson however, observed a significant distinction in the attitude: 
of the jurists toward the institution; the distinction between the attitude o! 
the practical lawyers and the attitude of the idealist traditionists. He 
stresses that this distinction was real and vital in the history of Islamic Jaw.*’ 
For lawyers Islamic law consisted of enforceable legal rules; for tradition: 
ists it was a code of moral and religious duties. The former regarded the 
office of gadi as essential and honourable; the latter wished to avoid it at 
all costs. The attitude of the lawyers was a continuation of the outlook 
of the early Umawi gadis who, as legal secretaries, were responsible to the 
governor. The other attitude was the result of the growing influence 
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of the religious concept of law in the eighth century, extending to the office 
of the gadi. The morally-inclined gadis began to feel that their allegiance 
lay to religion rather than to the interests of the state. 


As a result of this dichotomy there developed two trends of law; 
the ‘religious law’ as expounded by the jurists and the ‘positive law’ as ad- 
ministered by the courts. An example of the latter is the development of 
‘amal (juridical practice), as court law in the Maliki school.5® 


H. Toledano has observed that “‘amal became “an instrument for 
modifying and adapting the shari‘a to meet the practical needs of the 
society, and the judges in Morocco were filling the same role as their 
predecessors in the first two centuries of Islam’’.59 


THE ESTABLISHMENT OF 
THE SCHOOLS OF LAW 


As a result of the rapid legal activity from the late Umawi period 
until the end of the second century, there emerged certain schools of law 
which were consolidated to the extent that adherence to one of these schools 
was common and also necessary. This adherence was required not only 
of the layman but also of the gadi and the jurist. This requirement was 
called taglid. 


The effects of taglid on the growth of Islamic law were fateful. It 
reduced legal activities to the confines of particular schools. On the one 
hand, the procedure of legal reasoning became mechanical and, on the 
other hand, the whole body of Islamic law was cast into a rigid mould, not 
allowing further independent growth.®° 


The phenomenon of taglid has been considered by a number of 
scholars as a factor responsible for the belief in the immutability of Islamic 
law. 


ISLAMIC LAW IN PRACTICE 


Most studies on Islamic law lay stress on the gap between theory and 
practice. This gap has been so striking that some scholars such as J. 
Kramers even suggested the existence of two systems of law in Islam: 
‘droit de l’Islam’, the laws in practice, and ‘droit islamique’, the law in 
theory.®!. 


The cleavage between theory and practice has been observed under 
three aspects: (i) between Islamic law and the customs of the Muslim 
people; (11) between Islamic law as elaborated in Texts and as practiced 
in the courts; (iii) between different kinds of subject matters in reference 
to their application. 


Although custom was not recognized, theoretically, as a source of 
Islamic law,®2 yet scholars have observed that custom not only played an 
important role in the growth of Islamic law but also that it always co- 
existed with the law.®3. 


As for the cleavage between the jurists’ law and the court law, 
scholars have observed that the administration of justice was not complete], 
subject to Islamic law. An evident example of this was the introduction 
of the courts of nazar fi'l-mazdlim where decisions were reached through 
individual discretion and siydsa. The jurisdiction of the gddi was limited. 
and even there interference by the governor and other government officials 
in the gd@di’s decision, and restricting his competence in legal matters, was 
so frequent that, in fact, the applicability of shari‘a law in courts was more 
and more restricted. Consequently, the “positive law’ applied in the courts 
grew separately from the religious law. 


As mentioned above, the ‘amal tradition is an example of the positive 
law. Asa matter of fact, it was assimilated into Maliki law as a doctrine 
that had a regulative force. The judges were required to follow it even 
when it ran contrary to the dominant opinion of the school.®4 


Customary law and the law of the courts that responded to socia! 
needs and that were adaptable to social changes ought to have influenced 


INTRODUCTION 17 


Islamic law. This influence, as observed by the scholars, did operate, 
but it varied according to the various subject matters of Islamic law. 


A.L. Udovitch believes that Bergstrasser was the first scholar who 


pointed out this influence.*5 He distinguished three broad categories of 
the subject matters of Islamic law: 


1. Ritual, family and inheritance laws, which though they accepted 
certain changes based on custom, yet remained as a whole closest 
to Islamic law. 


2. Constitutional, criminal and fiscal laws - an area where Cahen 
believed the jurists to be very flexible®® - which was constantly 
being adapted to social changes. In fact, Bergstrasser observed 
that this category of Islamic law diverged farthest and in some 
cases completely from the classical formulation of Islamic 
law.&7 


3. Commercial laws, or to use Schacht’s terminology, the laws of 
contract and obligation, fell somewhere between the two ex- 
tremes. Schacht,®*® in one of his early statements agreed with 
Hurgronje®? who maintained that Islamic commercial law 
remained for the most part a dead letter. 


These observations explicitly show that law in practice was quite 
adaptable to social changes or rather one can say that with the exception 
of few areas Islamic law in practice has developed in adaptation to social 
change.7° 
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Malcolm H. Kerr, in his study of Islamic reforms in the nineteenth 


THE QUESTION OF METHOD century, has confirmed Schacht’s conclusions. Kerr chose to study the 
principle of maslaha (““welfare, benefit, utility’’)79 because it was consider- 


red by the upholders of the dynamism in Islamic law as a principle of adapt- 


| The significance of the question of method in reference to the ability.89 He concluded that although theoretically a liberal principle, 
immutability of Islamic law has been generally recognized by all scholars the maslaha in actual application succumbed to the theological and idealistic 
Systems of law tend to be perfect and permanent; hence a sense of immut- limitations imposed upon it by the Islamic legal theory. 


ability gathers around the concept of law. But changing social need; 
challenge such an attitude. Various systems of law devised methods to 
meet such challenges. For instance, Roman Law resolved this problem 
by distinguishing between jus civile which was strict and jus honorarium 
which was elastic.7! In Common Law the flexibility was achieved 
through Equity.72 | —— — 


The question of method in Islamic law has generally been discussed | 
in reference to the classical theory of the ‘four sources of Islamic law’.’: 


Modern scholarship also discusses the question of method in 
reference to the sources of Islamic law. E. Tyan?74 and Ch. Chehata’: 
observe that Islamic law did evolve methods to adopt legal theory | 
changes. Chehata spoke about the principle of istihsdn as being the counter- 
part of Equity in Common Law.76 Tyan pointed out three such methods: 
istihsan, istislah, and siydsa shar‘iyya (administration of justice according 
to the spirit of Islamic law). All of these methods were devices to incor- 
porate social changes into Islamic law where the strict requirements o! 
[Islamic law would not allow this. 


Schacht contended that Islamic law did not and could not evolve 
such methods,77 mainly because by its very nature Islamic law was not in 
need of them. 


Islamic law was not an official law like other laws. Official lav 
came to be by the authority of secular legislators, but Islamic law did not 
recognize it. Hence Islamic law was a ‘sacred law’ par excellence; per- 
fect, immutable, and not in need of change. Schacht maintained that 
principles such as ‘urf, istihsan, istislah and ‘amal were not used as principles 
of change but rather to interpret and justify the already existing rules of 
Islamic law. Moreover, if ever they were used to adopt certain changes 
they were meant to build a protective zone around that particular change 
lest it affect the whole of the theory.78 
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ADAPTABILITY /IMMUTABILITY 
CONCLUSION It is clear that the above views have the following questions as a 


starting point: does Islamic law in fact change? Further, is Islamic law 
changeable? The two views provide different answers to these questions. 
The immutability-view claims that Islamic law does not change, adding 
that in fact it cannot change. The ‘immutability’, to them, therefore, 
means that the rulings pronounced by Islamic law are static, final, eternal, 
absolute and unalterable. The adaptability-view, on the contrary, main- 
tains that Islamic law changes and that, in fact, it has changed, and more- 
over, can be changed further. This view also stresses that law can be 
changed and modified to fit new social conditions. In other words, 
The above discussion shows that the scholars are divided on the “adaptability”, in the specific context of the above controversy, is not 
question of the adaptability of legal theory to social changes. simply a contrary term to “immutability”, but it consists of an additional 
meaning, i.e. a distinct implication of modifying to meet new conditions, 


The conclusion of this chapter, consists of two parts. First, it 
deals with definitions of the concepts and terms in reference to the above 
discussion. Secondly, it defines the assumptions and the manner of argu- 
ment to be followed in the rest of the study. 


Before proceeding to definitions, a general conclusion of the above 
debate upon the problem of adaptability of Islamic law must be given 


The immutability view maintains that the main reason for affirming One may also note that the term “adaptability” has been used by 
the unchangeability of the law is that, by its very concept, Islamic law i: modern scholars in two senses. For the purpose of clarity the two uses 
not adaptable eons changes. ani the actual history of the law, because of the term must be distinguished. One use of the term means “‘the possi- 
of I self-concept, Islamic legal theory has been divorced irom bility of expanding the already existing body of law’’. In the second sense 
realities. it has been separated from those institutions which are | it means “the openness of this body of law to change (according to social 
able to social needs and for that reason could not develop a metho conditions)”. The former sense of the term is hardly in question here. 
adaptation of its own. With the exception of a few literalists, “‘adaptability”’ in the first sense has 

The adaptability view does not differ from the immutability vicy been always allowed by the jurists on the basis of analogy. In fact, as 
She cereeeeaEttnevida not give so much significance to this mentioned elsewhere, the need and method of analogy arose from this 
matter; they rather argue from the nature of the law’s development. | meaning of “adaptability”. 


practice Islamic law accommodated to social changes. The origin of the In this study we are therefore, concerned with the second sense of 
law came about in response to social needs, and in its subject matte “adaptability”. The other use of the term is secondary, but complemen- 
methodology it showed adaptability to social change. tary. 
Both positions, however, admit the view of the opposite gro: SOCIAL CHANGE 
some points. For instance, the immutability view submits to the op 7 SA DUGNEE Aas 
: The term “adaptability” is, thus, immediately concerned with social 


position in maintaining that Islamic law was adaptable in its fo 
period. The adaptability view admits that after the “closing of th 
of ijtihad”’, Islamic law showed less and less adaptability. 


changes. 


Social change, here, is obviously not a technical term which im- 
plies “transformation of society” or “social control’’.8! This term is 


KEY TERMS | ge. 

rather used in a general sense to signify that the change in question has 
happened in society in response to social needs. A legal change that in- 
teracts with such social changes or recognizes the social needs, demons- 


trates the adaptability of a particular legal system. 


A closer look at the above debate also shows that it is the di! 
understanding of the terms that has caused the controversy. \\ 
follows is an attempt to redefine the basic terms of the problem. 


) 
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ISLAMIC LAW 


In the above controversy neither of the views disputes that social 
changes occurred in Islamic history and that legal changes did take place 
accordingly, but whereas the adaptability-view connects these changes to 
the nature of Islamic law, the other view does not. The immutability- 
view asserts that these changes took place only in practice but were not 
recognized by the theory of Islamic law. The question is then obviously 
not about the historicity of legal changes, but about the theory of Islamic 
law regarding these changes. The difference of the two views is confined, 
therefore, to the theoretical aspect of the question. Since the two hold 
opposite views on this point, it is worth investigating whether they mean 

the same thing when they say “Islamic law’, or not. 


The adaptability-view refers to figh as Islamic law, and even shari‘a 
is understood as figh. The immutability-view is not so monolithic. In 
reference to the concept of law, Islamic law is identified with s/ari‘a, but 
even here the arguments about its ethical and moral nature are made in 
reference to figh. In the arguments contending that the law is divine and 
the will of God, obviously it is not the figh which is meant. In discussions 
of the nature of the law and practice what is implied by Islamic law 1s 
figh. The contrast between theory and practice is made in reference to 


Sigh. 


The reason for this apparent inconsistency and ambiguity is that 
the immutability view believes that shari‘a and figh are inseparably con- 
nected, shari‘a being the law, and figh the science of knowing the law. 
This explanation, however, does not remove the ambiguity. 


not immediate, however. In respect of the question of adaptability, 
therefore, the figh at level three is more significant than at level two. 


In view of this explanation, both positions involve ambiguity in some 
sense. The adaptability view confuses the first and third levels by equat- 
ing figh with shari‘a. The immutability view also confuses the two levels. 
A distinction in these levels can help in demarcating shari‘a from figh 
and also in distinguishing among various subject matters of figh. 


The question whether shari‘a or figh can be called law is another 
source of ambiguity. The question stems from the fact that the English 
term “law” has a special sense which is not conveyed by the Islamic terms. 
The adaptability view believes that figh may be called “‘law’’. This posi- 
tion is taken by Linant de Bellefonds.*3_ He has argued that the theocratic 
and religious nature of Islamic law has been stressed in an exaggerated 
manner, by referring to its teachings on ‘Jba@dat (rituals, worship) and by 
comparing it with Western concepts of law. He maintained that even if the 
theocratic nature of its origins be admitted, it was not prevented from 
becoming a juridic system so long as its precepts were sanctioned by a 
secular authority. Implicit in his argument is the view that figh became 
law as much as and whenever it was sanctioned by governors and adminis- 
trators. 


The opposite view contends that shari‘a, though not law in the pro- 
per sense, is the law of Islam. Figh is a science that deduces rules of law 
from the shari‘a. Accordingly shari‘a is known through the figh. Does 
there exist shari‘a outside the figh? Although the answer should be in the 
affirmative, yet there are different answers to the question of its location. 
In the abstract sense the shari‘a is a metaphysical reality known through 


the Qur’an and the sayings of the Prophet. The question whether every- 
thing contained in the Qur’an and Hadith is law takes us back to /figh, 
as that is where the law is spelled out. Hence for practical purposes, 
even in this position, figh comes to stand for Islamic law. 


To explain this ambiguity we may borrow Kerr’s formula of the 
levels of meaning. He observed the following four levels of meaning im- 
plicit in the discussion of juristic theory: (1) Divine Will, the sole meta- 
physical reality; (2) the spiritual relationship between man and God; (3) 
the normative relationship between man and man, and (4) the non-nor 
mative relationship of man and nature.®2 | 


ISLAMIC LEGAL THEORY 


Now, coming to the question of the legal theory and social change, 
can we consider figh to be the legal theory? 


In reference to these four levels we may say that shari‘a belongs to 


| Most probably not. In the preceding discussion, to consider 
the first level, and figh covers both the second and third levels. The third : figh as legal theory is possible but only in a limited sense. Figh cannot 


and fourth levels concern social changes. Now social changes would usually | stand for legal theory in the sense of principles and methods, because the 
have immediate effects on the third level; its effects on the second level are | 


| 
: 
| 
| 
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branch of the Islamic legal sciences that concerns such matters is usi/ 
al-figh. 


Usul al-figh is the formal science in which Muslim jurists have 
dealt with legal theories, the principles of interpretations of legal texts. 
methods of reasoning and of deduction of rules and other such matters. 
Thus, this study proposes to mean usu al-figh, when it speaks of ‘Islamic 
legal theory’. 


LEGAL POSITIVISM 


In examining Shatibi’s attempt to free legal obligation from theo. 
logical determinism, we will interpret such an outlook as a ‘positive’ 
element in his legal philosophy. Since our use of the term “positivism” may 
create some misunderstanding, we must explain that our use of the term 
is related to, but not identical with the concept of “‘legal positivism,” a: 
upheld by the Analytical School of Jurssprudence to-day. 


In this study “positivism” refers to the well-known doctrine whic! 
explains the evolution of human thought in three stages: theological: 
metaphysical - positive. The third stage, positive, seeks to separate philo- 
sophical thinking from theological and metaphysical modes of though! 
and stresses observable phenomena. Historians of legal philosophy, s 
as Huntington Cairns, attribute this development to the tendency of } 
prudence towards complete independence.®4 Jurisprudence has s 
this tendency by breaking with theology in the sixteenth century 
culminating in the recent trend which is called “legal positivism” o1 
Analytical School of Jurisprudence.* 5 


Recent exponents of ‘legal positivism’, such as H.L.A. Hart, h. 
excluded considerations of morality and justice from the concept « 
definition of legal obligation. Hart has, however, made a signilic 
obsevration at this point. He admits that the origin of the rules o! | 
may be found in the ideas of morality and justice but that this does | 
prevent legal obligation from separating itself from morality in act 
enforcement of law.87 


This observation will help us in understanding the distinction | 
Shatibi suggests in defining legal obligation in reference to ta‘abbud. 


The suggestion that there is an element of “positivism” in Shat 
legal thinking is advanced as described above. His attempt to free | 


theory from theology and morality will be interpreted as a step toward: 
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positivism. Shatibi’s distinction between ‘adat and ‘ibadat on the basis 
of observability of masalih in the former is understood as an attempt to 
separate positive law from religious elements. 


Having defined our terms of analysis, we now come to the second 
part of the conclusion. 


Our framework of discussion in this study consists of two sets of 
arguments. One part of the argument is that ShatibI’s concept of maslaha 
in relation to his doctrine of magdsid al-shart‘a was the product of the need 
of his time to adapt Islamic law to the new social conditions. For this 
part the argument comprises the following steps: 1) A broad picture of the 
social changes in fourteenth-century Granada (Chapter one) will be drawn 
to see the extent to which the political, religious and economic develop- 
ments in this period brought a basic change in Granadian society. 2) We 
will also see how the legal system may have been affected by these social 
changes. These observations will then be substantiated with an analysis 
of the actual fatdwd in this period. (Chapter three). Since these fatawa 
are answers to the actual questions arising out of new social conditions, 
we will be able to assess to what extent the need for legal change was con- 
nected with the developments as already observed. 3) This will also enable 
us to observe how Islamic legal theory dealt with the problem, i.e. what 
legal concepts and methods were used and whether, in this respect, there 
was a departure from the legal tradition. 


This will lead us to the second part of the argument in our study 
that ShatibiI’s concept of maslaha is an attempt to justify the adaptability 
of Islamic legal theory to social needs. In this regard, the assumptions and 
premises of our argument are drawn from the above discussion. These 
assumptions are as follows: First, to determine the adaptability of Islamic 
law, one must examine whether a certain method or concept, proposed as 
a theoretical justification of the adaptability, succeeds in freeing the con- 
cept of legal obligation from the theological determinism that it has received 
from having its origin in the absolute Will of God. To verify this hypo- 
thesis, Shatibi’s concept of maslaha will be examined in this frame of 
reference. The analysis is undertaken in reference to the development of 
this concept in usual al-figh. The purpose of this analysis is to assess the 
direction in which ShatibiI wanted this concept to lead. 


— 
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CHAPTER ONE 


HISTORICAL 
BACKGROUND 


As stated in the preceding pages, one part of the argument of the 


present study is that Shatibi’s philosophy of Islamic law did not originate . 
‘7 a vacuum, but that it was born in answer to the challenge of social 
changes and need of his time to adapt legal theory to the new social con- 
ditions. The fact is that the fine texture of Shatibi’s legal philosophy 
cannot be properly studied without the adequate knowledge of the histo- 
rical setting in which it evolved. Lack of such an appreciation is the major 
cause for the difficulty faced by modern scholars in studying Shatibi's 


complex and dense system of legal thought. 


Granada, where Shatibi lived, underwent very significant, sometimes 
unprecedented, changes in fourteenth century in which Shatibi flourished. 
Shatibi’s legal thought reflects a deep awareness of these changes. 


Consolidation of political power by Sultan Muhammad V strongly 
affected the growth and development of almost all the social institutions 
in Granada. It particularly affected the status and role of fugah@ , and hence 
of shari‘a in the Granadian society. New educational system, judicial struc- 
ture, penetration of sii tarigas and spread of liberal thought all supported by 
the political system were such factors as were consequential for the intellec- 
tual activities of the people of Granada. The economic developments in 
this period were in fact so significant that they were to change the course 
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of history in this region. The rise of Mediterranean trade, shift from 
rural to urban economy, introduction of copper dinar and other such 
factors deeply affected the pattern of life in Granada. New forms of 
business partnerships, contracts and dealings demanded new concepts o! 
legal obligation. 


It is with this awareness that this study maintains that a study o! 
Shatibi’s legal philosophy cannot be separated from the historical setting 
in which it originated. This Chapter, therefore, attempts to present a 
broad picture of the political, socio-religious, economic and legal develop- 
ments in the fourteenth century Granada. 


POLITICAL DEVELOPMENTS 


FOURTEENTH CENTURY 


The fourteenth century was a period of rest for the Muslim world 
after the turmoils of the thirteenth century. Two major Mongol dynasties, 
the Ikkhanis and the Golden Horde had been converted to Islam. The 
Mamliks who had withstood the Mongol invasion had stabilized their 
rule in the fertile crescent and in Egypt. In North Africa as well, condi- 
tions were rather stable. Bantii Marin had emerged as powerful successors 
to the Muwahhidin. In Spain, Bani Nasr had succeeded the Muwabhi- 
din. They maintained their rule by keeping a delicate balance of alliance 
with the Christian kingdoms in Spain and with the Banta Marin in Africa. 


This political stablity provided the much-needed peace for the 
intellectual activities essential to re-evaluating the tradition in the light of 
the multitudinous changes brought about by the turmoils of the thirteenth 
century caused by the Mongol invasion in the Muslim East and by the 
rapid Christian advances in the Muslim West. These changes affected 
the political, financial, commercial, social and religious domains. A 
number of social changes that had taken place needed somehow to be 
accommodated within the tradition. 


The intellectuals of the community who had either personally ex- 
perienced these changes or been affected through the experience of others 
received a lasting impact on their minds. This is no doubt the reason why 
we find that a number of distinguished works dedicated to the re-evalua- 
tion, systematization and readjustment of the tradition appeared in this 
period. In North Africa, Ibn Khaldin (784/1382) worked on a philosophy 
of history.1 In Syria, Ibn Taymiyya (728/1328) reviewed the entire tradi- 
tion of political and legal theory.2 In Persia, Al-’Iji (756/1355) resyste- 
matized Sunni theology.3 In Spain, Shatibi was occupied with the philo- 
sophy of Islamic law. 


MUSLIM SPAIN‘ 


To help build an appreciation of political conditions in fourteenth 
century Muslim Spain, a brief survey of events in the reign of the Nasri 
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Sultan Mohammad V al-Ghani Billah (1354-59, 1362-67) is in order. 


Such a survey, however, in its turn, requires a review of the rise of Bani 


Nasr dynasty for a better understanding of the nature of the political struc. 


ture that Sultan Muhammad V inherited from his predecessors. 


AL-GHALIB BILLAH 


With the decline of the Muwahhidin, the political situation in the 
Andalus (Muslim Spain) fell into a chaoitc condition.s Two warlords 
appeared in this period: Ibn Hid tn Murcia and Ibn al-Ahmar in Arjona 
Ibn Hid revolted against the Muwahhidin in 625/1228 in Murcia‘ 
He received investiture from the ‘Abbasi caliph Al-Mustansir Billah (623. 
640/1226-1242) in Baghdad. Once established as Sultan, he assumed th 
title Al-Mutawakkil Billah. Important cities such as Almeria, Malag: 
Granada, Seville and the greater part of Eastern Andalus fell to him. 


ibn al-Ahmar declared his independence in 629 A.H.? when he 
captured Jaen. Ibn al-Ahmar (Muhammad b. Yisuf... b. Nasr ¢ 
Qays al-Khazraji al-Ansari) was a soldier who fought on the borders 0! 
Andalus. He earned his fame mainly by his campaigns against the Chrisi- 
ians. After Jaen, he quickly captured Seville and Cordova from Ibn Hic 


At the instigation of Ibn Abi Khalid, the people of Granada | 
claimed Ibn al-Ahmar their king. In 634 A.H. Ibn al-Ahmar moved 
Granada and after inflicting a heavy defeat upon Ibn Hid, captu: 
Granada and declared himself the Sultan of Andalus, and assumed t) 
of al-Ghalib Billah. Thus was founded in Granada the dynasty | 
Bani Nasr, also called Bani Ahmar. Ibn al-Ahmar’s only rival was | 
Hiid who died in 635 leaving Ibn al-Ahmar the sole Sultan of And. 


Toward his neighbouring states [bn al-Ahmar pursued a po 
truce. He professed submission to his African neighbours and orde 
that the name of the Hafsi ruler, Abi Zakariyya [bn Hafs (625-647 | 
1249), be recited in the khuthba — a sign of allegiance. This gestu 
meant to acquire the Hafsi help. He even included the name of the ‘Ab! 
ruler in the Khutba to ‘elevate his prestige among his subjects’; later, ov 
he discontinued the practice.8 


He concluded peace with Ferdinand III, the king of Castille, 1 
A.H. but this truce cost him the surrender of Jaen. The conditions | 
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truce made Ibn al-Ahmar repent his decision.? In 662, however, he signed 
another peace treaty with the Christians, but also issued an appeal to the 
African tribes for jihad. It is to be noted that this foreign policy conceived 
by Ibn al-Ahmar remained the corner stone of Nasri Kingdom for two 
centuries. 


After the decline of the Muwahhidiin there emerged three dynasties 
among the African rulers; the Hafsis in Tunis; the Zayyanis in Tlemcen; 
and the Bani Marinin Morocco. Among them the last proved themselves 
most powerful. It was, therefore, the Bani: Marin who crossed over to 
Spain in answer to the Nasri appeal for help. The relations between the 
Bani Marin and the Bana Nasr, however, bceame a source of trouble 
internally as well as externally; internally because they headed the African 
mercenaries and thus held a major source of power in their hands. They 
were often in conflict with the wazirs who tried to controlthem. The 
balance of power often oscillated between these two major offices. Ex- 
ternally, being related to the Bani Marin they constituted a threat to both 
Bant Marin and Bani Nasr rulers — to the Bani Marin as claimants to 
the throne, to the Banu Nasr as a pretext for interference by the Band 


Marin in their affairs. 


This delicate balance of power continued to be critical for the suc- 
cessors of al-Ghalib Billah, until this situation changed in the reign of 
Muhammad V al-Ghani Billah, the eighth ruler in the line of his dynasty. 


AL-GHANI BILLAH 


At the age of sixteen,!° Muhammad V al-Ghani Billah succeeded 
his father in 755/1354 when the latter was assassinated. The affairs of the 
state were completely in the hands of his chamberlain (Adjib), the Qa’id 
Abi Na‘im Ridwan.!! 


Other important offices of the kingdom were the following: the office 
of shaykh al-ghuzat was given to Yahya b. ‘Umar; gadi al-jamd‘a to Abi’l- 
Qasim Sharif al-Sabti; katib al-sirrto Ibn al-Khatib. Since these offices 
played a significant role in the political structure as well as the political 
development of this period, a detailed analysis of them is attempted in the 


following lines. 


Within a month Ibn al-Khatib and Abi’! Qasim al-Sabti were sent 
On a mission to seek help from the Marini ruler, Abi ‘Inan, against the 
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Christians. The Castillian king, Pedro, was occupied with dynastic troub- 


les. He confirmed his truce of 751 made with Muhammad V’s father.!: 


This peaceful situation, however, did not last long. In 760 AH 
a revolt broke out against Muhammad VY. He had two brothers whon 
Ridwan had imprisoned in Alhamra’. Their mother sought the help 
Rais Muhammad, the head of a contingent of soldiers.13  Ra’is kille: 
Ridwan and proclaimed Muhammad V’s brother, Isma‘il, as Sultan anc 
himself as his regent. Ibn al-Khatib and oher supporters of Ridwan wer 


imprisoned. 


Sultan Muhammad V, however, escaped to Guadix. There he 
received a visit from Abii’! Qasim al-Sabti, his former gadi who had joined 
the Marini court. Abi’l Qasim was sent by Abi Salim, the Marini, \ 
invited Sultan Muhammad Y to Fez to express his gratitude for the refug 
he had received at the Nasri court when he fled from his brother Abii ‘Inir 
Muhammad VY accepted the invitation. Abi’l Qasim then proceeded | 
Granada to negotiate the safe conduct of the Sultan to Fez as well as | 
release of other prisoners, including Ibn al-Khatib.!4 The mission s 
ceeded, and Muhammad V along with his supporters arrived in Fe: 
761 A.H. He received a warm welcome from the Marini Sultan. Thi 
event shows also the immense political influence of the Maliki figa/ 


in this region. 


In the meantime Rais Muhammad, after assassinating I[smi'‘i 
had assumed power. King Pedro defeated him in a battle. Shaykh a: 
ghuzat deserted to the Christian king to escape the cosequences th. 
feared would follow if he returned to Granada. 


At the same time in Fez, during a revolt, Abi Salim lost his | | 
Muhammad V left for Andalus. To regain his throne Muhammad \ | 
depended very much on the help of the amirs of Ronda and Malaga | 
The castle of Ronda which belonged to Andalus had been taken b | 
Marini regent “Umar b. “Abd Allah. Muhammad V, however, succeeded | 
in regaining it.1° From there he proceeded to Malaga. Alliance of | 
Ronda and Malaga in favour of the Sultan assured his capture of Granada. | 
Ra’is Muhammad, who saw himself pressed from both sides, decide: 

surrender himself to Pedro. There he was treacherously killed. 1h 
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ground was prepared for the recapture of Granada; Muhammad V finally 
remounted the throne in 763 A.H. 


Muhammad V was no longer a youth, and the incident of deposi- 
tion had been an instructive experience. In his second reign he seemed 
determined to make himself independent of internal as well as external 


powers.!7 


He decided to undermine the office of wazir. He succeeded in 


routing his wazir, ‘Ali b. Yisuf b. Kumatha, whom he had been obliged 
to accept as his wazir during his stay in Ronda. He sent Ibn Kumatha 
on a mission to the Marini court to get rid of him. On his way Ibn Ku- 
matha heard the news of Sultan Muhammad’s successes. He tried, in 
vain, to instigate the rulers of Castille, Barcelona, and of Tunis against 
Muhammad V, but he was finally captured in Castille and sent to prison 


in Fez.'8 


After a while, Ibn al-Khatib joined Muhammad V. Following 
lengthy secret talks and promises, Muhammad V accepted him as wazir.!9° 
Ibn al-Khatib soon prevailed upon the Sultan who charged Ibn al-Khatib 
with the responsibility of almost all the affairs of the government. 


The office of the shaykh al-ghuzat was confirmed for ‘Uthman ‘Ali 
who had deserted Ra’is Muhammad. Muhammad V, however, had the 
same apprehensions regarding this office as he had had concerning that of 
wazir. In 764 he suddenly took captive all the members of shaykh al- 
ghuzat’s family and expelled them from the political domain. He appoin- 
ted successively Abi al-Hasan ‘Ali b,. Badr al-Din and ‘Abd al-Rahmaan b. 
Abi Sa‘id, both from Bani Marin, to the office of shaykh al-ghuzat, but 
reduced their powers drastically. As a matter of fact, almost all of the 
military campaigns against the Christians which justified the title of ghdzi, 
were led by the Sultan himself.2°. 

The office of gadi al-jamd@‘a was given to QadI Abi’!] Hasan al-Nu- 
bahI, and the office of the katib al-sirr to the fagih and poet Ibn 
Zumruk, 

In 767 A.H. Muhammad V decided to lead a series of campaigns 


against the Christians to establish himself as the defender of Islam.?! 
Some fortresses close to Malaga and Ronda were taken back from the 
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Christians. Jaen was recaptured. The campaigns in the years 770 an 
771 A,H. were carried out as deep into Christian territory as the neigt. 
bourhood of Seville. These campaigns brought a huge amount of boot 
to the Muslims. 


The success of these campaigns was partially due to internal trouble 
in the Christian kingdoms, which did not allow them to attend to the &. 
fence of their borders. In this way Muhammad V’s period remaine 
generally safe from Christian attacks. In fact, we can say that the situ: 
tion had reversed itself in the fact that the Christian kingdoms were in: 
defensive position against the attacks of Granada. 


The same was true for his neighbours in Africa. Muhammad | 
was no longer threatened by powerful neighbours. But this situation \ 
partially accidental and partially, as we shall note below.22 due 
skillful manoeuvres respecting the political affairs of the African ruk 


From the above survey it can be noted that the strength of the Bani 
Nasr depended on two things: first, maintaining a balance between the: 
neighbours by alternating peace treaties and court intrigues: second 
controlling the internal sources of power. We will review these two aspa 
of the Nasri political structure on the following pages. 


POLITICAL STRUCTURE 


FOREIGN RELATIONS 


The Bani Nasr had Christian neighbours to the north and Muslim 
Berbers to the south. Among the Christians the more powerful kingdom 
were those of Castille and Aragon. In Africa there were three kingdom 
as mentioned before. In short, Bani’ Nasr had to deal with the Casulk 
and Aragon on one side and with the Bani Marin on the other. 


From 643 A.H. onwards the Bani Nasr were vassals of the king: 


Castille. According to the conditions of the treaty, the Bani Nasr, among | 


} 


other things, were to pay an annual tribute the amount of which fluctuated | 


from 150,000 to 259,000 Doblas. In return, they were entitled to atten 
the Castillian court like Christian chiefs. Both parties agreed to supp) 
troops to each other during war-time.23 


This status was humiliating both politically and financially, bu! 


: rT 
AG. 


Banu Nasr were forced to accept and confirm it continuously, first | 
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peace with the Christians and second as a check against the Bant Marin 
designs lest they repeat the role of the Murabitin and Muwahhidin. 


This state of affairs had a social as well as an intellectual impact 
upon Granadian society. These treaties allowed an exchange of scholars 
and mystics on both sides.24 The social impact of this situation is evident 
from the fact that the Granadian Muslims generally came to accept the 


Christian dress.25 


These changes must have been a challenge to the Maliki fugaha’ 
who were known for strict adherence to their tradition. 


RELATIONS WITH THE BANU MARIN 


In early seventh century Bani Nasr had depended more on the Bant 
Hafs but later, when the Bani Marin grew stronger, they leaned towards 
the Bani Marin. In 634 A.H. the Marini Sultan Mansir crossed over to 
Spain in answer to the Nasri appeal and defeated Sancho of Castille. On 
his return, he left behind several Marini clans to defend Andalus against 
the Christians.2® These clans played a very active role in Nasri politics 
because the office of shaykh al-ghuzat remained in their hands. 


Banti Nasr needed Marini help against the Christians, but their re- 
lelations were not always friendly. Each conspired constantly to weaken 
the other. Both provided political refuge to defecting princes, wazirs 
and scholars from the other’s camp. The Bani Marin could dictate their 
terms27 as long as they were strong but the situation was reversed during 
the reign of Muhammad VY. 


The Bani Marin were heavily defeated by the Christians in 741/ 
134028 and from that time onward were not in a position to stand in aid of 
the Bani Nasr. The regular internal quarrels among the Bani Marin 
during 759-774/1358-1373 weakened them still further. The following 
incident worsened terribly the relations between the Band Marin and 
the Bani Nasr. The Marini wazir ‘Umar b. ‘Abd Allah, who was respon- 
sible for a series of dethronements and bloodshed during the period of 
762-767, expelled the Marini prince ‘Ali b. Badr al-Din and his wazir 
Mas‘id b. Masai. They were welcomed in Granada by Sultan 
Muhammad V; he even appointed ‘All as shaykh al-ghuzat. In the mean- 
while Sultan ‘Abd al-‘Aziz had taken all powers into his hands after killing 
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‘Umar b. “Abd Allah. He was apprehensive of prince ‘Ali. He requeste 


the Nasri Sultan to send the prince and his wazir back to Fez. The Sul 


| ¥ 
Mid! 


refused, but Ibn al-Khatib whom Sultan “Abd al-‘Aziz had taken into | 


confidence, prevailed upon Muhammad V;; yet the latter only agreed | 
imprison them. The Marini Sultan accepted but did not like this mo 
[bn al-Khatib, apprehensive of the intrigues against him in the Nas 


court, was planning to escape. Sultan “Abd al-‘Aziz welcomed hin 


the Marini court. Now Sultan Muhammad V requested Sultan ‘Ab 
al-‘Aziz to send Ibn al-Khatib back again to Granada, but he refuse 


This disagreement soured their relations to the extent that from that poi 


on both the Bani Marin and the Bani Nasr spent their efforts in stagin: 


intrigues against one another. 


Muhammad V released the Marini prince and his wazir and sen’ 
prince as pretender to the Marini throne. He even marched towa 
the Marini borders and captured Ceuta to stress his support for the 
tender. He succeeded finally in staging a revolt and establishing } 
choice on the Marini throne.29 Thus Sultan Muhammad V wa: 
to solve an almost century-old problem. His successes ag 


Marinis brought further security to his rule as well as to the Granadia 


society in general. 


INTERNAL POLITICAL STRUCTURE 


The Granadian political structure consisted of three majo: 
directly responsible to the sultan: shaykh al-ghuza@t, wazir and gadi al-jan 


The chief of the ghazis (warriors for the faith) actually wa: 
office of the head of the armies, both regular armies and mercen 
This office, according to Gaudefroy Demombynes, was ‘“‘comparab' 
to that of the amir al-umard’ in the late “Abbasi period.’’3° The peculi 
tribal structure and allegiance to the chief provided the shaykh a 
with absolute power. 


SHAYKH AL-GHUZAT 


The office of shaykh al-ghuzat was introduced to replace the | 
of the Bani Ashgilila who had been responsible for the establishm« 
the Nasri dynasty but who had soon fallen into the custom of revollins 
against the Bani Nasr on frequent occasions. To counterbalance th 
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power the Bani Nasr welcomed the Marini clans left behind in Andalus 
by the Marini Sultan Manstr. The first shaykh al-ghuzat was appointed 
from among these Marinis. 


The shaykh al-ghuzat was given vast powers as is evident from a 
zahir (investiture)3! conferred upon Yahya b. ‘Umar by Sultan Abd’! 
Hajjaj Yusuf (733-755/1334-54). The titles mentioned in the investiture 
include: ‘Pillar of Power’, ‘Sword of jihdd’, ‘The Supermost Head of 
Defence’, ‘The Bond of the Kingdom’ etc. The part on the description 
of his authority reads as follows: 


... He is the chief of the ghd@zis in spite of the differences of their tribes 
and the diversity in their manner of living. The promotions in their 
grades of acceptance will be determined by his approval... Their 
salaries will be determined by his assessment. Further allowances 
will be made to them by his confirmation and recommendation. In 
all, may God support him, he is the gibla (facing point) of their hopes, 
the balance of their deeds... and it is he with whom the kindness of 
the administration of their food and prosperity is sought.32 


‘Uthman b. Abril ‘Ula’ was the most powerful and illustrious shaykh 
al-ghuzat in Nasri history. “Uthman was the chief of the Bani ‘UI14a’ 
clan of the Marini tribes in West Africa. He had been gathering forces 
against the Marini ruler Abt Yusuf Ya‘qib (685-706 A.H.). After a few 
gains “‘Uthman was heavily defeated in 707 A.H. and fled to Andalus with 
his contingents.33 He was warmly welcomed in Granada. Despite 
the threats and the pleas of the Marini sultan to send ‘Uthman back to 
Africa for punishment, the Banii Nasr bestowed upon him the office of the 
shaykh al-ghuzat.34 


‘Uthman soon came into conflict with the wazir Ibn Mahrig. Ibn 
Mahriq succeeded in suppressing him temporarily. Soon, however, the 
Situation reversed itself. “Uthman gathered his troops and besieged 
Granada. Alfonso, seizing the opportunity, captured a few border towns. 
Sultan Muhammad IV (725-733 A.H.) was forced to be reconciled with 
‘Uthman. To do that he had his wazir, Ibn Mahrig, murdered. Muham- 
mad IV himself, however, met the same fate at a later point when, dissatis- 


fied with the Sultan, ‘Uthman’s ghd@zis assassinated Muhammad IV in 
734 A.H. 


Muhammad IV’s son Yiusuf’s attempt to replace Bani ‘Ula’ with 
Banu Rahu, another sub-clan of the Banwt Marin, did not bring about 
much change. The shaykh al-ghuz4@t still enjoyd the same powers. Shaykh 
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“Uthman b. Yahya of Bani Rahii participated in the plot against Muham. Early Nasri wazirs such as Abi Marwan b. Sanadid, who was the 


mad V, and supported the Sultan’s rival. He was, however, defeate: ruler of Jaen, and the Qa’id Abii ‘Abd Allah al-RamimI, who was the son 
in a battle against the Castillians and took refuge with them. The of the ruler of Almeria, both wazirs of Ghalib Billah, had powerful family 
Csatillian king Pedro was an ally of the deposed Sultan Muhammad \ connections. The later wazirs were, however, men of learning, having no 
He delivered Shaykh “Uthman to Muhammad V who reinstated him 1: such powerful connections. This is why the wazirs depended for their 
his post when the latter remounted the throne. support on diplomatic influence. Their powers were often temporary. 
Whenever their plots failed, it proved easy to break their power. The 


Muhammad V, however, had decided to break the power of 11x wazirs were frequently imprisoned, expelled or assassinated. 


shaykh al-ghuzat. Consequently within a year he struck out at Shayk! 
‘Uthman and banished the entire family from the political scene.25 He QADI AL-JAMA‘A 
appointed other individuals from Bani Marin to perform the necessar 
functions, but he reduced their powers by taking two steps: first, he le: 
most of the campaigns against the Christians himself, thus taking the cred 
of jihad away from the shaykh al-ghuzat. Second, he sent the s/iaykh a’: 
ghuzat on campaigns against the Bani Marin,?® thus discrediting them 
as ghazis since they fought against Muslims and their own kith and kin No executive powers such as the command of soldiers, police, etc., 

belonged to the g@di. It was rather supposed to be the duty of the Sultan 


This was the most respected office in the political structure. The 
qadi al-jam@‘a was responsible for the administration of justice, the inspec- 
tion of markets and for regulating commercial contracts. The qdadi 
al-jam@‘a was also sometimes the chief khatib of Granada.3% 


WAZIR to support a gadi’s judgment with his executive powers.4° The Sultan 
The wizdra was the second most powerful office in the Nas and often the wazirs as well, interfered in the administration of justice; 

political structure. Ibn Sa‘id observed that the institution of Seen i yet symbolically, the qadi enjoyed the highest prestige in the political 

Umawi Andalus consisted of a group of notables who assisted the 1!) win 

by counsels and aided in the administration. One of them whom the caliph 


In spite of the absence of executive powers, the chief qadi had vast 
influence in the affairs of the state as he was responsible for the appoint- 
ment of a significant number of functionaries in the administration of 


appointed his deputy was called fajib. This office became hereditary anc 
continued within certain families. The designation of wazir was lower thi 


that of hajib.37 judicial and religious affairs. 

During the Nasri period the emergence of the institution of sha) The real basis of the qadi’s power, as we shall! see later in detail,*! 
al-ghuzat had overshadowed the powers of the fdjib. Moreover, the | lay in his being part of a sort of ‘religious élite’ which had grown in strength 
offices of hajib and wazir were often combined. Some wazirs even claime: in the Umawi period and proven itself indispensable ever since. 
to be regents of the minor sultans whom they succeeded in bringing to | ‘Ce 7 
the throne. Such wazirs enjoyed the highest powers. Instances of suci a Tape he Powerful nia nai 
wazirs are ibn al-Hakim al-Lakhmi during the reign of Muhammad 3: | ee ees of the powers of gadis in the 
Makhli*; Ibn Mahriiq in the period of Muhammad IV, Qa’id Ridwan in political structure of Muslim Spain. 
the time of Abul Hajjaj Yusuf and Ibn al-Khatib during the reign 0 As stated earlier, Sultan Muhammad V was enraged by Ibn al- 
Muhammad V. Khatib’s defection to Morocco, From certain accounts it appears that 


there existed a rivalry between Nubahi and Ibn al-Khatib. Ibn al-Khatib, 
as Ibn Khaldiin has noted, enjoyed the highest powers after the collapse 
of the office of the shaykh al-ghuzat.42, He interfered with Qadi al-Nubahi 
in many cases. It is evident from certain stories recounted by Ibn al- 


Under the wazir were kuttab (secretaries) who held the variou 
offices of civil administration. The wazir also commanded the s/r!: 
or the city police.3# 
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Khatib in his A ‘mal al-a‘lam*3 and al-Katibat al-kamina, that [bnal-K hati 
went beyond the limits of politeness in ridiculing Nubahi in the cour 
Publicly insulting the gadi al-jama@‘a must have undermined the office o 
gada’. This derision was not without the Sultan’s approval.4‘ T! 
Sultan must have encouraged the wazir for such a derision to weaken th: 
office of gadi al-jama@‘a. It was only after Ibn al-Khatib had left 
Morocco that Nubahi could accuse Ibn al-Khatib, in public, of heresy an 
burn his books. In this accusation, of course, he, too, was encourage 
by the Sultan. The Nasri Sultan sent Nubahi to Morocco to bring Ibi 
al-Khatib back to Spain but he finally prevailed in having him killed 1 
Morocco. 


This is how the Sultan eventually succeeded in removing a ) 
who had become too powerful and, by using the gadi to his advantay: 
also achieved his deisgns to make himself independent of the offices o! 
qadi and wazir both. 


By these means the Sultan was able to stabilize his rule as abso 
king and help Nasri dynasty to withstand the forces of decline for ma 
years to come. This political system, however, did not allow po! 
institutions to become strong and powerful enough to work even 
weaker sultans who succeeded Sultan Muhammad V. 


Politically, the gadi al-jamd‘’a had been a very influentia 
yet the Sultan was able to use it to consolidate his own power. This \ 
possible because the religious authority of the fugaha’ on which the p 
of the gadi depended had been already weakened. This phenome: 
discussed in the next section. 


SOCIO-RELIGIOUS DEVELOPMENTS 


We noted earlier+5 how important a role was played by the jurists 
in political events during the early days of the Sultan Muhammad V, espe- 
cially by Qadi Sabti and Ibn Marziig. The significance of the jurists in 
the political affairs in this period was, in fact, a continuation of the role 
they had fulfilled from approximately the ninth century. 


THE POLITICAL POWER OF THE FUQAHA’ 


The historians of Muslim Spain do not forget to point out the role 
of the fugahd’ in political affairs as a trait of Muslim history in Spain.*é 
The various opinions about the significance of fuga/id@’ are not immediately 
relevant to our purpose. Nevertheless, in general, we learn that scholars 
have suggested three reasons for the political significance of the fugahd’ 


First, some scholars such as Ibn Khaldtin4? and Goldziher¢® 
argue that it was the conservatism of the Spanish Arabs that encouraged 
the spread of Malikism and that eventually conferred significance on the 
fugaha’ since they were the bastions of this tradition. 


The second reason, as suggested by Lopez Ortiz,49 Hussain Monés5° 
and others*!, was the need for the legitimization of their rule as was always 
felt by the Muslim rulers of Spain. Lopez Ortiz argues that because of 
their breakaway from the “Abbasi caliphs, the Bani Umayya in Spain 
needed the support of religion to justify their caliphate. Malik b. Anas, 
being an antagonist of the “Abbasis, was the ideal choice for them.5?2 
Monés furthers this argument more strongly in the case of Hisham I and 
Hakam I. 


Contrary to the claim made by historians of Hisham I’s piety, Monés 
argues that Hisham, in fact, chose religion for rather political reasons. 
Hisham felt himself weak in the struggle against the rightful claimant to 
the throne, Sulayman, who enjoyed the supoprt of the Syrian contingents 
of the army.53 Thus from political necessity on the part of the UmawI 
rulers there arose a class of ‘ulama@’ and fugaha’ who played a continuously 
important role in political affairs. 


_ 


~~» 
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the Berbers’ help only temporarily. While the Berbers were inclined more 


The third factor, suggested by L.E. Provengal54 and Roger Idris‘: 
toward religion and piety§°, as expressed by their zeal for jihdd and 


was the establishment of a kind of ‘religious aristocracy’ — composed » 2 ms 
Jugaha’ and ‘ulama’ — who comprised of the intellectual as well as the soc tasawwuf, the Bani Nasr laid stress on gencalogical nobility.61 The 
élite in the capital by the time of Hakam I (180-206/796-822). Whe founder of the Nasri dynasty was called Marwani by a contemporary 
Hakam tried to reduce their influence, they staged two insurrections historian.62 This shows that the Bani Nasr in all probabilty wanted to 
4 at inuation of the Band Umayya. Later, however 
Cordova‘. In these revolts the fugahd’ had the support of a numbe present themselves as a continuation o ; 

aa ee they linked themselves with the Khazraj tribe of Madina. Ibn al-Khatib 


aristocrats in the court as well as the people in the suburbs of Cordoy: 
es established the proof of their genealogy from earlier sources®? and Ibn 
Zumruk recited eulogies narrating the merits of the Khazrajis in the days 


These revolts did not succeed but Hakam was forced to recognize |b: 

power of the fugahd’. of the Prophet.64 This very fact that they stressed their descent from the 
ansar would have been detrimental to their cause if they had been seeking 

religious support for their legitimacy, in view of the commonly accepted 

orthodox view of the superiority of the Quraysh over the Ansar. The 

nature of the argument shows how much significance the Banu Nasr gave 

to the religious aspect of the legitimacy of their rulership. 


We cannot agree that any one of these factors alone can sufficient 
explain the influence of the fugahd’, particularly in the Nasri perio 
Nevertheless, the third factor probably clarifies the phenomenon betir 


than the others. 

The foregoing discussion was necessary to show that the need of 
legitimacy existed but that it was not sought necessarily from the fugaha’. 
The rulers needed the support of the /ugaha’ because the latter, through 


strong family relations and land holdings, had established themselves in 
We need not go into these details; what in- 


It is difficult to classify the generality of the Spanish people : 
manner of Ibn Khaidtin as having been primitive and conservative. Ther 
is much evidence to the contrary. Especially in the Nasri period th 
Spanish people were quite flexible in accepting their Christian neig! 
way of life, particularly with regard to dress and recreational activities 
Conservatism was also absent from their ever-changing practices in trat: 


There was conservatism. of course. in the intellectu: 
The latter. however, we! 


Spain as a political power. 

d és terests us here is their strength as a political group. We will briefly review 

“ ee ey) the factors of their strength. 

attitude and academic activities of the élite. 

probably the result. not the cause, of the conservatism of the /ugalu The high status that the fugaha’ enjoyed in Andalus is evident from 
the fact that the appelation “‘/agih” had acquired a sense of nobility. Ibn 

Similarly it is hard to maintain that the rulers’ alliance with (x Sa‘id points out in his narrative of the Andalusian society that: 

fugaha was based on the former's need for religious legitimacy. !r 

society where the rule of Pprurpes can be justified in the politics theor if they want'to uke an! Honourable invention of their grand amir (sulzdn), 

by equating de facto with de jure>?, the need of a religious institution {0! they call him ‘Fagth’. At present a fagth in the West is what a gddf is 

in the East. They even sometimes call the Adrib (secretary), a grammarian 
and a linguist fagih because it is the highest appellation for them.®5 


In the case of the Nasri claim to the legitimacy of their rule, stress k The factors that contributed to the sustenance of fugahd’s political 
Lhe tens! power were mainly three: 


The appelation of ‘faglh’ is most honourable for them, so much so that 


that purpose is not very great. 


upon their Arabness rather than on an any religious doctrine. 
between Arabs and Berbers had been a salient fature of Muslim Span’ 

history. The two Berber dynasties, the Murabitiin and the Muwahhidit (1) The control of a number of important lucrative offices in the 
had pushed the Arabs aside. With the decline of the Muwahhidun, \™ political system ; 

Arab element rose again, as the rise of Bani Hiid and Bani Nasr ma0' (2) The control of the institutions of learning; 

fested. These Arab tribes were supported by the local Spanish cieme" (3) The contro! of the movements of free thought. 


and by the Arab aristocrats. They did not trust the Berbers; they sous 


ee ss a Kl 
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It was through the operation of these factors that the fugahi 
could preserve Maliki tradition in its conservative mold and hence maip. 
tain their power. When they lost control of these factors in the fourteent! 
century they could no more maintain their religious authority and hence 


their political power. We will briefly review these elements in the power 
of the fugaha’ in the following pages. 


RELIGIOUS AND JUDICIAL OFFICES 


The highest religious and judicial office was that of gddi al-jama‘ 
the appellation of the chief gadiim Granada. The historians sterss thal! 
was the noblest office in the political structure. The evidence for the trul 
of the claim is to be found in the generous salaries, the ceremonial inves 
titures, and the lengthy formal decrees of appointment given to qa¢ 
The qadi al-jam@‘a also enjoyed a wide range of prerogatives.®° 


Beside the administration of justice, the fugaha’ were olficial) 
attached to courts as muftis (jurisconsults), mushdwirs (consullan 
and wuththag (formularies and notaries).67 The administration of re 
gious and trust properties was also in their hands. Whenever a ruler mac 
a donation for a special purpose, he appointed a fagih to supervise it. [1 
appointments of Abii “Abd Allah al-Haffar (811 A.H.)®® and |bn a. 
Qabbab (779/1378)®2 were of such nature. 

The inspection of trade and commerce was also the domain o! th 


fugah@. They were responsible for fixing prices and for the quality « 
weight of commodities in the market. 


The particular teachings of Islamx 
law7 0 


aganist riba (usury) and gimdr (speculation) prohibited a numbe 


of transactions which thus required the supervision of experts in the 
i.e. the fugaha’.7 | 


These prohibitions also extended to transactions involving mone\ 
exchange and minting. The fugahd’ were therefore required also to supe 


vise the minting of coins. The important offices in the mint ; 
nazir al-sikka were held by fugaha’72. 


The office of Chief Khatib was next to that of gadi al-jam‘a inin 
portance in the capital city of Granada as well as in other cities and town 
inthe kingdom. Often both offices of ga@di and khatib were held by on 
person.73 Since in Islamic history the sikka (coining) and khutha (Fri 
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sermon) which became the vehicle of the announcement of the ruler’s 
name had become the formal signs of aclaim to rulership or to allegiance 
of one ruler to another, the khatib had also become a kind of political 


office.74 Attached to the office of Khatib were a number of other religious 
offices such as that of the mu’adhdhin, etc. 


All the above-mentioned offices were lucrative, and often tracts 
of land, commensurate to their rank, were attached to these offices.75 


This land ownership also contributed to the political power of these office 
holders. 


INTELLECTUAL CONTROL 


The status of fugaha@ established by their function in the political 


administration was sustained by their control of intellectual life. This 
was achieved mainly in three ways : 


(1) The control of the institutions of learning; 
(2) The suppression of movements of pure rationalism; 


(3) Opposition to tasawwuf and farigas as a threat to the political, 
as well as the economic, system. 


We will explain these measures briefly in the following paragraphs. 


THE INSTITUTIONS OF LEARNING 


Ibn Sa‘id, who visited Andalus in the early Nasri period, depicts the 
conditions of learning in the following words: 


As to the conditions of the Andalusians in respect of the art of sciences, 
the truth of the matter is that they are most eager people in this regard. 
... The scholars enjoy the noblest rank among the élite as well as the 
common people.... Despite the fact that the Andalusians do not have 
schools (maddaris) to help them in seeking knowledge, they rather study 


(learn) all the sciences in mosques on paying fees. Thus they read in order to 
learn, not in order to earn a stipend.76 


Ibn Sa‘id praised the Andalusian system as conducive to learing in 


contrast to the system of the madrasa in the Muslim East where theinterest 
of the student was monetary rather than academic. 


This conclusion of Ibn Sa‘id stands in contrast to that of Ibn 
Khaldiin who praised the system in the East saying that the system of 
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madrsa encouraged learning and made it possible to study even for thos 
students who could not afford to pay fees to individual teachers. On the 
other hand, the systemin the West limited the spread of learning and 
eventually resulted in the decline of the sciences.77 


Neither [bn Sa‘id nor [bn Khaldin mentions one significant fact 
that learning itself could not have been the sole aim of all the student: 
The majority of them graduated, thereupon to be given various offices i: 
the administration. The factor that must be emphasized here is that the 
teachers—who were mostly fugahda’ had more influence in the system o! 
the West in comparison to the East. 


The institution of learning in the Andalus was completely in the 


hands of the fugaha@. They were absolutely independent in choosing the 
materials of teaching, in the manner of teaching and the assessment of the 
achievement of the pupils. Shatibi, dealing with the question of learning 


in fact, discouraged the method of learning from the books without : 


teacher.7 & 


This system was advantageous to the fugahd’ in two ways. Firs’ 
it established their influence and supremacy over the people. The /uga/ii 
could not have had this advantage in the madrasa system, because in ( 
system they could not be as independent as they were without the madras 
Because of the absence of an institutionalized system of higher lear: 
pupils had to depend on the teachers if they were to get diplomas 0! 
graduation. 


Second. the Andalusian system made possible the preserva: 
of tradition and strict adherence to it, as well as the control of any ideas 
or movements that might oppose the tradition. 


The fugah@ in the West were certainly aware of their advantage: 
when they opposed the establishment of madaris.79 


The institution of the official madrasa was introduced quite late in 
Spain. Provencal mentions that the first madrasa was established by th 
Qa'id Ridwan (d. 760/1359) the Aajib of Abi Yusuf al-Hajjaj (733-755/133. 
1354).89 This move was strongly opposed by a number of schokrs. T\« 
main arguments were advanced in this respect. First, that it was hid? 
(innovation), hence prohibited; second, that it suppressed the freedom © 
the ‘ulamda’ and hence the independence of ‘i/m (scholarship). ! 
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After the establishment of madrasas, the ‘ulama@’ and fugahd’ 


gradually lost their independence. The change did not immediately, 


however, affect their aristocratic status; but their control over intellectual 
movements and their resistance to tasawwuf certainly relaxed. It was after 
the establishment of maddris that tasawwuf and siiff farigas gained a 
wider following in Granadian society. 


CONTROL OF INTELLECTUAL MOVEMENTS 
Again the same Ibn Sa‘id says that: 


They (the Andalusians) take part in every scienec with the exception 
of philosophy and astronomy. These are specially enjoyed by the élite, 
but they do not show this (interest) in public for the fear of the common 
people. Because as soon as it is stated that ‘so and so studies philosophy’ 
or ‘practices astronomy’, at once he is declared Zindig (heretic), and his 
days are numbered (qayyadat ‘alayhi anfadsuh@). If someone showed 
skepticism (z@la fi shubhatin) the people would stone him to death or 
would burn him alive long before his case was brought to the Sultan.®2 


Ibn Sa‘id’s observation is supported by stories that frequently refer 
to an aversion of philosophy. Ibn Khaidiin narrates that his teacher 
‘Abill used to teach philosophy to Ibn ‘Abd al-Salim in secret.23 The 
condemnation of the study of philosophy was a very common theme in 
the literature written by fugah@.** This antagonism had grown to such 
an extent that even Ghazali’s works were counted as being philosophical.®>5 
One of Shatibi’s teachers, Sharif Tilimsani, on one occasion was forced 
by his students to use a certain book by Ghazali. He dreamt the same 
night that he was soiling his books in filth.86 


The outstanding case in Shatibi’s lifetime was the condemnation of 
the wazir Ibn al-Khatib. We need not recount the event which has been 
mentioned earlier. Qadi Nubahi was asked to bring charges against Ibn 
al-Khatib.*7 He declared the latter as heretic because of his indulgence 
in philosophy and other such matters. Qadi Nubahi’s attitude to 
philosophy can be learnt from the following passage in his book pertaining 
to the administration of justice and the biographies of gddis: 


If something relating to the philosophical schools contradicting sharla 
or something similar to that is found in someone's handwriting, then the 
practice (sukm) in this respect is to study the written material. If it is 


> 
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clear that it is the opinion of the wirter and (something) to which he agree: 
even though he may deny it verbally, the case will be decided on the basis 
of the written material. ...Evenif this writing is found only quoting these 
philosophical schools without relating the statement to the writer... whx 
could be worse than the man who possesses such books?...Such books 
must be burnt and the man must be punished... °'88 


Towards the middle of 773, Qadi Nubahi announced his fatw. 
about the books composed by [bn al-Khatib, relating to beliefs ar 
morals. These books were burned in the presence of the /fugahda’ anc 
mudarrisin (teachers) and others from the same class as the fugaha’. “lh 
happened because the afore-mentioned books contained articles that neces- 


sitated this action.’’89 


Sultan Muhammad V, assisted by Qadi Nubahi and [bn Zumru 


finally succeeded after a few years’ struggle to have [bn al-Khatib « 


in the Marini court as a heretic. He was treacherously killed in prison 2 


then burnt.9° 


Ibn al-Khatib’s tragic death illustrates the extent to whi 
Jugaha’ could go in their apposition to philosophy. The case of |! 
Khatib also provides evidence to the fact that the reason for opp 


philosophy and such trends was to preserve the supremacy of the sharia 


the basis of their religious authority. These facts are to be | 
Nubahf’s letter to Ibn al-Khatib which has been preserved in Na/ 


Nubahi charged Ibn al-Khatib saying: 


This unfortunate office tenure [Qa4di Nubahi’s period of gada’ dur 

Ibn al-Khatib’s wizara] endured the nonsense resulting from your rid 

ing the rules of sharf‘a, and your scorn at matters of religion Son 
of such cases are the following: one of them was the case of [bn al-Zuba\ 
who, after payment of his dues, was sentenced to death on account « 
heresy (zandaga) despite your disdaining such a decision. 


Another case was that of Ibn Abi’! “Aysh, detained (muthaggaf) in priso! 

on account of his heterodox statement, one of his heterodoxies wa: 
that he cohabited with his wife after pronouncing the formula of tripk 
divorces, because he claimed that the prophet himself commanded hin 
to mate with her. You sent one of your men to secure the escape of Ib 

Abi’l *Aysh from the prison with no consideration of others. Anothe: 
of such cases was that one young man related to you was prosecuted o1 
the charge of murder. I could not do anything but imprison him accord: 
ing to the requirements of religion and the decison of Sunna. You detested 
this judgment. You imprisoned the plaintiff and immediately release 

the above-mentioned young man.?! 
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For a fuller undestanding of the contents of this letter it must be 
pointed out that Ibn al-Khatib was very much distrustful of the fugahd’. 
His reasons for this attitude were the fugah@’s general ignorance of the 
Arabic language, the lack of piety and too much concern for the mun- 
dane matters. He wrote a few treatises combining satire and criticism 
on the practices of the fugaha’.92 The main targets of his writings were 
the Qadi Ibn-al-Hasan al-Nubahi and Qadi Ibn al-Qabbab. It is evident 
from Nubahi’s letter that Ibn al-Khatib did not agree with the fugahd’ 
in condemning heretics to death. His interference in the implementation 


of court decisions was considered as ridicule of the shari‘a. 


Ibn al-Khatib’s boldly favourable attitude towards philosophy and 
pure thought was made possible among other factors, by the introduction 
of Razism into Western Malikism in the thirteenth century. 


Fakhr al-Din al-Razi was responsible for raising the status of Kalam 
to bring it closer to philosophy,93 but his influence also meant the revival 
of an interest in philosophy—a forbidden science among the conservative 
orthodoxy. Razism was introduced to Malikism mainly through wsu/ al- 
figh. This made the acceptance of Razism easier, and the resistance to 
pure philosophy, though it continued, grew weaker and weaker. 


In Eastern Malikism this impact manifested itself in two works on 
usul al-figh which were in many ways based on al-Mahsil, Razi’s work on 
usul al-figh. One of these works was by Ibn Hayjib (d. 646 A.H., Alexan- 
dria), Muntahd al-su’l wa’l ‘amal fi ‘ilmay al-usil wa'l-jadal. The second 
was the work by Ibn Hajib’s pupil Shihab al-Din al-Qarafi(d. 684 A.H.), 
Tangth al-fusil.94 Both soon became very popular usu texts of the Maliki 
School. Ibn Hajib’s work had gained currency even in his life time. Con- 
sequently he had to prepare an abridged version of it.95 This abridged 
work on usiu/ along with another short work on furu‘ were called Mukh- 
tasar asli and Mukhtasar far‘i since they were used as texts in madaris. 


Ibn Hajib’s Mukhtasars were introduced into the Muslim West by 
one of his well known disciples, Nasir al-Din al-Mishdhali (d. 731 A.H.).9¢ 
He was one of the three Western scholars who travelled to the East and 
served as an agent for the influence of Razism on Maliki thought. The 
other two were Ibn Zaytiin and al-Haskini.97_ In the West more attention 
had been paid to the study of fiqgh and Arabic grammar, but under the 
influence of these scholars Kalam began to be given equal attention. 


58 ISLAMIC LEGAL PHILOSOPHY 


Philosophy was also making inroads, but it was still a tabu. Some 
stories, as told by the biographers of this period, indicate that philosophy 
and other rational sciences were eagerly sought after by certain individuals 
but in secret. Such secretly perused texts included those by Ibn Sina anc 


Farabi.9$ 


Among the above-mentioned scholars Mishdhali seems to be critica 


of Razism, although he retained his interestin philosophy. Abi Mansir 


al-Zawawi and Sharif Tilimsani, both of them Shatibi’s teachers, wh 


were, in Mishdhali’s circle of influence show this critical attitude to- 
wards Razi and exhibit favour towards the prepatatic school of Islam« 


philosophy. 


Such trends were encouraging freedom of thought and general 1 


tellectual activities. Yet, what probably accelerated the spread of move- 


ments of free thought the most was the rise of Sifi Jariqas. Even the 
Maliki fugahd’ seemed to have failed in their resistance to tasawwu/ whic! 
encouraged a relaxed attitude towards the strict legalistic tradition « 


Malikism. The reasons for the rise of this phenomenon are dealt in the 
following pages. 


TASAWWUF 


ee 
The absolute supremacy of shari‘a, the palladium of the power 0! 
the religious authority of the fugahd’, was threatened by philosophy 4 
well as Kaldm insofar as these two sciences undermined the authority 0! 
sharia as the only guide to life. Tasawwuf, however, probably presente: 
a more direct threat to shari’a than any other movement of thought. Th 
emphasis on piety, religiosity and moral commitment appealed to intellec 
tuals as wellas tothe common people. The rise of tasawwuf in their mids 
was, therefore, naturally considreed a threat by the MaAlikis in the Wes! 
In addition to this consideration, certain events heightene 
feeling of danger. In the twelfth century when Malikism had tx 
established by the Murabitiin, the fugahd’ had begun the purge of /asc 
from Andalus. Among the siifis denounced by the fugahda’, the following 
three were prominent: Abi’ Bakr Muhammad from Cordova, |b 
‘Arif from Almeria and Ibn Barrajan from Seville. They were pers: 
and all three died in prison. Ibn Barrajan had criticized the 


i & 
Vidila 
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fugaha’ very severely for their neglect of Hadith. He succeeded in gathering 
enough supporters in Almeria to form an opposition that was directed 
primarily against the fugahda’.99 


Another such uprising against the ruling class and the fugaha’ was 
led by another si#ff, Abi’l Qasim Ibn al-Qasiyy, a disciple of Ibn al-Arif 
(1088-1141). This insurrection took place in Algraves region (Southern 
Portugal) in 1141. [bn Qasiyy was killed in 546/1151.!°° 


Viewing tasawwuf in the perspective of these uprisings, the fugaha’ 
naturally considered tasawwuf a threat against Malikism and against 
themselves as a class. 


One significant victim of this opposition to tasawwuf was al- 
Ghazali’s book, Ihyd ‘iiliim al-din. One of the earliest reactions to Gha- 
zall’s Jhya was that of Abi Bakr al-TurtishiI (d. 520 A.H.) who wrote a 
treatise refuting Ghazalf’s Jhyd@.191 The aforementioned s#ff, Ibn al-‘Arif, 
was the first to interpret Ghazali’s Jhy@ in the West.19°2 Along with 
the persecution directed against him came the suppression of Jhyad. In 
537 A.H. ‘Ali b. Yisuf b. Tashufin, who also persecuted Ibn Barrajan and 
other siiffs, ordered that all copies of Jhy@ be burnt in public.!°3 Qdéadi 
‘Iyad (d. 544 A.H.), also issued a fatwa in favour of burning the Jhyd. 


Abi’l Hasan ibn Hirzihim prohibited the study of the Jhy@ and ordered 
that all of its copies be burnt.194 


Like other movements of free thought fasawwuf continued to be 
considered dangerous both by rulers and fugaha’ until Muwahhidiin toppled 
this alliance. Although the religious views of the Muwahhidiin, because 
of their stress on the Qur'an and Sumna, did not allow absolute freedom to 
pure thought, yet Malikism definitely lost its supremacy. Especially in 
Ya‘gib al-Mansir’s (580-590 A.H.) reign, a sort of war was declared on 
Malikism. He patronized Ibn Hazm’s school on the one hand and Ibn 
Rushd’s philosophy on the other.!°5 


The Muwahhidiin could not, however, destroy the power of the 
Jugaha@’ in Spain. It grew stronger. The best illustration is the fact that 
the Muwahhid Sultan Mansi under the pressure of Maliki fuqaha’, was 
forced to expel Ibn Rushd from Cordova.!°6 


During this period another movement was gaining force. It grew 
much stronger in the period of the decline of the Muwahhidtin. We 
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refer to the establishment of sufi ribats. As G. Margais!°7 has pointe 
out, originally the ribat was a military institution, but the mystic movement 
which began in eleventh century and bloomed in the thirteenth century 1: 
North Africa, changed the nature of the ribaf. The volunteers for jihad; 
the ribats were also connected with sufi farigas. The ribat, thus, wa 


longer a military post but also a place for ascetics and traveller: 


the thirteenth century the ribdfs were also transformed into zdwiyas o; 
centres for certain sufi farigas.‘°* By that time every ribat had a reside 


siift-shaykh. 


This phenomenon had an effect on the fugahda’ intellectually as w. 


as socially. 


Spain had resisted fasawwuf successfully but in the thirteenth a 
fourteenth centuries we find travellers and biographers mentioning 


emergence of a number of z@wiyas, notable sufis and a numbe: 
on fasawwuf. Ibn Batttita mentions, among other such centres | 
in Msulim Spain, two zdwiyas in the vicinity of Granada: Za 


al-Mahriig, and Rabitat al-‘Ugab.1°9 Two of the significant work: 


tasawwuf in the fourteenth century were written by Spanish sv 
Ishaq Ibrahim b Yahya al-Ansari (d. 751 A.H.) of Murcia’s Za/) 
akmam and Abi ‘Abd Allah Muhammad b. Muhammad al-Ar 
Malaqi’s (d. 754 A.H.) Bughyat al-salik fi ashraf al-masalik | 
al-siifiyya wa tard’ig al-muridin.' 1° 


This phenomenon affected the intellectual as well as the social s' 


of the fugaha’. The emphasis on piety and simple living in their p 
lives by safis was in sharp contrast to the aristocratic way of lilc 


fugaha’. This difference in life style might have made sifis more poy 


than the fugaha’ among the common people. This rising influence 
among the people and especially among the Berber merecenary \ 
for jihadd, was also recognized by the rulers who, to establish the 
and influence among the warrior tribes, began to give attentio: 
shaykhs and ribats.111 The fugahd’ also acknowledged 

and some of them began to drift towards tasawwuf. This trend :: 
from a number of fatwds which mention the popularity of sulism 
the fugaha’.\12 


The impact of tasawwuf on figh can be seen in two princi 
First, the su#fis did not abolish the shari‘a, but they undermined ' 
of the fugaha’, by their emphasis on principles of moral commitme: 
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and zuhd) to one’s obligations. The fugahda@’s treatment of obligations 
was rather legalistic. Second, instead of limiting themselves to the figh 
books, the sufis appealed to the Qur’an and the Stana. 


Both of these aspects affected the figh tradition. The most obvious 
influence can be seen in the discussions on usi/ al-figh in this period. 
The fugahda’ had to make concessions to both principles. Qarafi discussed 
zuhd and wara‘ as one of the bases of figh.1!13 Ibn “Abd al-Salam’s legal 
theory is also illustrative of this accommodation.!!4 


The influence of tasawwuf had grown very strong by the thirteenth 
century. At the same time with the passing away of the Muwahhidin, 
Malikism was also rising again. But this rise of Malikism could no more 
be a continuation of the past tradition. Malikism now faced many 
challenges, social as well as theoretical. Hence in this period figh and 
tasawwuf both are actively present on the scene, and both are alive with 
a rejuvenating spirit. The Bani Marin and Bani Hafs who had succeeded 
the Muwahhidin, realizing the force of both movements, took steps 
toward combining the two.!!5 They encouraged the fugahad’ to concede 
to tasawwuf. They also began to endow the ribdats with large trusts. 


The fugaha’, realizing the situation, soon accomodated themselves 
with fasawwuf, but they still held to the supremacy of shari‘a. A typical 
example of this rapprochement was the formation of a new silsila (chain 
of a fariga), whose connection with the Shadhiliyya tariga is discussed 
below, which combined the sifis and the fugaha’. Abi ‘Abd Allah al- 
Maqqari (d. 758 A.H.), a famous jurist, is also noted for his work on 
tasawwuf, Al-hag@’iq wa'l-rag@ig.116 Ibn ‘Abbad Rundi (d. 792 A.H.), 
the famous Shadhili sifi, was one of Maqaari’s disciples of whom he was 
very proud.!17 


Maqqgari, along with his lectures on figh, also initiated his pupils 
into his silsila of tasawwuf. The initiation was done with a symbolic 
act in which the shaykh placed a morsel of food into the mouth of the 
disciple. A most significant indicator of the new conjunction between 
fugaha’ and sufis is to be seen in the names comprising this silsila. 


Maagqari — Abi ‘Abd Allah al-Musfir — Abi Zakariyya al-Mab- 
yawl — Abi Muhammad al-Salih — Shaykh Abi Madyan — Abi’l- 
Hasan b. Hirzihim — Ibn ‘Arabi — Ghazali — Abi’l Ma‘ali — Abi 


62 ISLAMIC LEGAL PHILOSOPHY 


Talib al-Makki — Abi Muhammad al-Hariri (sic) — Junayd — Sagati 
Ma'‘rif al-Karkhi — Da’id al-Ta’l — Habib al-‘Ajami — Hasan al-Bay 


—AlIi b. Abi Talib — Rasil Allah.'18 


This chain has been subjected to criticism by some authors mair 
Pay 


because of gaps in the chain between Abi’! Ma‘ali and Makki 


Nwiya, after comparing the presentation of this chain as given by Shatt 


with those given by others, maintains that it belongs to the Shadhili Orde 
The chain comprise 


which became better known after Ibn ‘Abbad.!!9 
four parts: the first part consists of Maqqari and Musfir both primar 


» chain fr 
> 


Jagths; it is connected with the second part comprising a c! 


Mahyawi to Abii Madyan — primarily si#fis. They are connected aga: 


. bea iF 
ii 


with the third part consisting of mainly fugahd’; starting with I> 
zihim to Abii’] Ma‘ali. They are then connected with the traditiona! c! 
of early siifis, through Abii Talib al-Makki.!2° 

Nwiya’s suggestion about the connection of this chai 
Shadhiliyya, together with his conclusion that Ibn ‘Abbad’s reanima! 
of the Shadhiliyya was a revival of the early sifism of Muhasibi, a’ 


explain the compromise of the suis with the fuga/d’ in order to exclude the 


more comprehensive and radical type of sifism, such as that of Ibr 
which the fugaha@’ considered a threat to the supremacy of s/iar!‘c 
Having found this compromise possible, the /ugahd’ eased 
opposition to fasawwuf as such. There was, yet, another aspect 
wuf which continued to threaten their status. This threat can be se 
three ways. First, Jariga-tasawwuf required total submis 
shaykh. This was one of the subiects of Shatibi’s disputations \ 
contemporary scholars. This submission undermined the religious « 
ty of the fugaha’. One event (probably an anecdote) illustrates this 


Qadi Ab0O’l Qasim al-Sabti had two sons. One, Abd’! ‘Abbas Ahmad 
became gddf; the other, AbO’l Ma‘ali chose the path of “‘gawm'’’ (suf 
He never used or ate anything at his brother’s house. After many years 
he visited Zawiya Mahrig in the outskirts of Granada. He saw Shaykh 
AbO Ja‘far Ahmad al-MahdOd and asked him if he could explain a mysien 
that had been worrying him. The mystery was that he had a torch tha 
always showed him light, but suddenly he lost it. The Shaykh askec 
the first person entering the Zdwiya to answer that question. This person 
who appeared to be an illiterate villager answered that AbO'! Ma‘Ali 
this torch as punishment for some of his actions. After a number 0! 
questions it was revealed that AbO’l Ma‘ali had taught someone the Divine 
name of a/-Latif which he was not permitted to do. A curse fel! on him 
as a consequence. He became gddi al-jamd‘a and died a worldly man 
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The second aspect of the threat to the fugaha’ was that a number of 
suf! practices such as dhikr and samd‘ virtually substituted for the rituals 
prescribed by figh. This could not be tolerated by the fugaha’. Shatibi 
goes as far as to declare insistence on such practices in defiance of shari‘a 
to be kufr, and condemns the practitioners to death.‘22 To add to the 
offence caused by these practices, which were considered bdid‘a by the 
fugaha@’, another important development took place. 


In the thirteenth celebration of het’s birthday 
was introduced into the Muslim West. This celebration took place in 


mosques. The poets wrote and recited poems for the occasion. Various 
forms of dhikr and sama“ were also part of the celebration. A significant 
factor in this development was the patronage that rulers provided for this 
celebration.123 The fugaha’ could scarcely afford to offer strong resis- 
tance to these ceremonies in view of the wide popularity of this “innova- 
tion” among all groups of people. The situation forced them, therefore, to 
revise their stand on bid‘a. Shatibi, nevertheless opposed this practice as 


we Shall see in the following chapter. 


The third aspect of the threat was economic. As mentioned 
earlier, generous donations and trust properties were given to zdwiyas 
and ribafs.124 This wealth attracted a number of devotees as well as 
travellers. Ibn Battiita came across siifis im these centres from almost all 
corners of the Muslim world.125  Fugaha’ were appointed for the super- 
vision of the expenses of such donations, although the supervision and 
maintenance of such properties was left to the shaykh of the z@wiya and 
his associates. 

Some fugahd’ resisted the temptations of sufi farigas. According 
to these fugaha’ the suff centres were attracting and encouraging idleness 
in the society. For many devotees asceticism meant to forsake all worldly 
occupations and spend one’s life in some z@wiya. The finances of the 
z@wiya made it possible to live in such a manner. This practice, however, 
was creating a large number of unproductive elements in the society who 
were living on the labours of others. For the already stringent economy 
of Granadian society this was a very heavy burden. 

This economic burden becomes very significant as we shall see that 
the Granadian economy was in process of changing from an agricultural 
to a commercial and mercantilistic economy. Even the rural areas could 

no more support the maintenance of such a burdensome institution as the 
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sufi z@wiya or ribat had become. The problem became acute in the dz of the hive, because it would cramp their space, would use their honey 
of Shatibi. A distinct economic view of the matter, in contradistinc’ and would spread idleness, and abandonment of trades.... 
to the older political and theological view that had motivated the fugahi It is incumbent upon whoever can do so to restrain these people who 
to oppose Sifism now came to be. are like a gangrenous sore in the side of religion. He must obstruct the 
way to this group for those who are inclined towards it. He must expel 
The inhabitants of a small town Qandlish,'26 an agricultural toy them from these places. (If he does so) he is a warrior of faith (mujahid) 
in this respect,!28 


on the borders of Aragon, sought a fatwa concerning the shar’‘i op 


about a za@wiyat al-ghuraba@’ in their vicinity. The Chief Qadi Al-Balfi ; 2 
nm. T The following section examines the economic conditions and 


answered vaguely, justifying the existence of such an _ instituti 

Chief Mufti Ibn Lubb countersigned the fatwa. The people of Qanalis' developments which shaped the opinions of such jurists. In fact, the 

however, mounted a protest against the fatwd accusing both iw/i change in Granadian economy was also a very important factor in the 
decline of the religious authority of the fugaha’. 


subjecting the people to an unnecessary burden.!27 


The same istiffa was then sent to Shatibi and Abu ‘Ab 
Haffar. Haffar’s fatwa spelled out the economic aspect in mo! 
A few excerpts from this fatwd are worthy of notice: 


This band of people who claim their connection with fasawwu/, has causec 
the severest harm to religion in this period and in this part of the wor 
Their evils have spread throughout the Muslim world and especiall\ 
the fortresses and towns and villages which are farther from the capit 
They are more dangerous for Islam than the infidels... . 


None of them knows how to clean hims¢ 


They have no virtue... 
vn 


to make ablution.. . In the name of religion they only kno\ 
sing, to utter nonsensical statements and to encroach upon othe! 
perty unlawfully... 

What made this band of people adopt this way of life which is 
gerous for the religion? Was it that they needed things basic 
human being, food, drink, clothing and such things, and the) 
not know any trade or craft to live from? Or if they knew 

did they find it hard to toil to earn their livelihood?... The devil seduce: 
them and suggested to them this path which was full of fun and 


They confuse the ignorant with the practice of dhikr... wearing pat 
as these were the signs of the virtuous people of this path 


nieas 
ie 


clothes... 
A certain scholar said that the people in a city must be like the 
the body. As every part of the body has a particular use and no 
them is futile... so are the inhabitants of a city. The soldiers guar 
city, the fugaha’ and judges protect the law (Shari‘a) and also teach 
Therefore one who is of no use in a city whereas he is capable of bx 
sO... must be expelled from the city. 


A philosopher (4akim) taught his disciples to be like bees in a _beeh: 
they do not let any idle members stay there. They would drive |! 
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POPULATION | 
: Granada in this period attracted a great number of immigrants. 
ECONOMIC DEVELOPMENT! Fleeing from the various Spanish territories which had been conquered by 


Christians, or having been persecuted by Christians, the Muslims came to 
In addition, a large number of Berbers kept coming constantly 


Granada. 
GEOGRAPHY from Africa: they came as sifis, mercenaries, students or simply as fortune 
; ! seekers. We have no way of knowing the exact number of the population 
Muslim Spain under Banu Nasr was reduced to the Southern» as the sources generally do not mention it. a 
of Spain. The Nasri kingdom extended in the South to the shores of WG | 
Mediterranean Sea and the Strait of Gibraltar. For a certain period Nevertheless, the growing burden of the population in this small 
In the N kingdom can be seen in the educated guesses in the secondary sources. 


the African seaport of Ceuta came within Nasri territories. 

were the principalities of Jaen, Cordova and Seville. In the East i! According to Imamuddin, in the days of al-Ghalib Billah the population 

to the principality of Murcia and its Mediterranean shores. [n the \ in the city of Granada was 150,000,133 ‘Seybold estimated the figure in 
the later period as approximately 500,000.134 Over and above the rising 


lay the principality of Cadiz and La Frontera. 
numbers, the ethnic diversity of the population also affected the economy 


Char of the kingdom. 


The kingdom was divided into three provinces (kira 


(Granada), Al-Mariyya (Almeria) and Malaga (Malaga). The bulk of the population in Granada and other cities was com- 


posed of Berbers and Arabs, both usually soldiers and hence fief holders. 
Spaniards who were mostly cultivators thus worked for both. The Berbers _ 


The kingdom was crossed in the middle by the lJofty mou: 
the Sierra Nevada. The depressed areas were traversed by | were disliked by the Arabs, who considered themselves culturally more 
Genil (Shanil), a tributary of Guadalquivir, and the river Derro. 1 advanced than Berbers, as well as by Spaniard aoa who inhabited most 
land was a combination of plains and valleys with thick fores! of the rural areas. 

The difference between the present geographical conditions a Re ttn py 
described by historians is confusing. Today this part of Spain is dry 4 Generally speaking prior to the eventful impact of the change in 
arid,1° but the historians vie with each other eeessing the fertility Mediterranean trade, the economy of the kingdom had two aspects: urban 
the greenery of this region. The following description by [bn al-hh and rural. The economic activity in rural areas consisted of agricultural 

and pastoral occupations. In the urban areas the crafts and commerce 


is typical of other historical geographical descriptions: 
were the main productive economic activities. Urban economic activity 


4 ; Peat _ ae : 
ote ee ee Cees comntry Of ours by a | was largely concentrated on luxury goods, hence the actual burden of pro- 
3 duction fell uopn the rural economy. Village life was severe. This situa- 


with lofty hills and fertile plains, sweet and wholesome [food 
number of useful animals, plenty of fruits, abundance of waters, | os 
fortable dwellings; good clothing... a slow succession of the se. tion forced a number of villagers to go to the cities, which were already 
of the year.13! few in number. This meant the availability of cheap labour, but since 
the production of luxury goods had a limited number of consumers, city 
The city of Granada, situated north of the Sierra Nevada, ws” life also was becoming highly expensive. The impact of Mediterranean 
capital of the kingdom. By the city flowed the rivers Genil and fF! trade, however, as we shall see below, shifted the burden of production 
undee from rural to urban economy. 


In the Southwest were the meadows of La Vega. Granada was sur 
by approximately 300 small towns (gurd).132 
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PROSPERITY 


There was a marked difference in the standards of living even amon 
urban dwellers. The aristocrats who also owned the sources of prod 
tion lived a luxurious life. Their wealth was distinctly evident in the or 
ments and jewellery worn by the women of this class.'35 Their jeweller 
consisted of such precious stones as emeralds and rubies, and their dress 


were embroidered with gold and silver. 


It was, in fact, the prosperity of this section of the population whi 
so much impressed travellers such as [bn Battita who described Granat. 


as the most prosperous kingdom in the West.! 36 
FINANCIAL CONDITIONS 


The revenue of the kingdom consisted mainly of taxes 
from lands. According to one secondary source, the yearly income 
kingdom was 1,200,000 ducats.137 The permanent deposits in the tre 


consisted, of course, of precious stones and diamonds, !?* but the exp 


ses of the kingdom were, however, met by the revenue. 


The major source of revenue was land tax, called khara; 
usually 1/9 or 1/10 of the produce, but another 1/5 was also levied 
of land.!39 Since land was scarce and irrigation facilities were not 
monly available, the most fertile lands around Granada were pro 
the Sultan. These lands were called Mukhtass and were lease 
high rent prices. Because of the nature of the lands they were cag 
sought by the people. 


In addition to khardj, the other sources of revenue consisted 0! | 
customs duties collected from in-coming and in-transit commercial sh! 


in the ports of the kingdom of Granada, Another incidental! bv 
source of revenue was the proceeds from raids carried out in er 
tory which brought back prisoners, slaves, and movable proper! 


The taxes were collected in kind, but latterly, more em) 
given to collection of revenue in cash. There was a complex s) 
collection. The tax collectors, called musharrifs were respons'' 
of the important kdtibs of the Sultan, called sdhib al-ashgha 
taxes were collected in the name of the makhzan which app|i 
Islamic and non-Islamic taxes. Even the trust properties be 
mosques were not exempted. 
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The provincial and local administration as_ well as tax collection 
was in the hands of a g@’id in each district.14! 


The expenses of the kingdom were very high. The major expendi- 
ture was the tribute paid to the kingdoms of Castilleand Aragon. Accord- 
ing to Imamuddin!42 the amount of such tribute in Ghalib Billah’s days 
was 250,000 ducats. The second major expenditure was the salaries and 
compensation paid to the soldiers and mercenaries. In addition, large 
amounts were also paid to the Bani Marin to recompense the expenses in- 
curred in the preparation for war against the enemies of Granada. 
Since in both modes of expenditure the terms were cash, the country had 
been geared to a money economy.! 43 


MONEY AND CURRENCY 


The Nasri currency was similar to that of the Muwahhidin both in 
type and value. The basic units of money were the Dinar and the Dirham. 
Dirhams were usually silver currency and varied in value and fineness.!44 
The Dinar remained comparatively stable, the quality and quantity of gold 
helping to stabilize its monetary value.'45 From the legal documents 
it appears! 46 that three types of Dinars were in currency: the golden Dinar, 
the silver Dinar and the Dinar ‘Ayni (copper). The golden Dinar was 
usually of 2 grams in weight containing 22 carats gold. Its monetary 
value was equal to 5 to 7 silver Dinars or 75 silver Dirhams. The Banu 
Nasr struck silver Dinars in square shape in contradistinction to the 
round shape of the golden Dinar and the dobla(the well-known non- 
Muslim gold piece). Contrary to the conjectures of early scholars of 
numismatics,!47 the silver and “Ayni (copper) Dinars were not debased 
coins; but as studies of documents of contracts in the Nasri period show, 
they seem to have been introduced by the Nasri rulers according to fixed 
monetary values, while the gold piece was accepted in the market according 
to the current price of gold. 


We have here the evidence of a money economy in the form of 
copper Dinar. The reason for this development was most probably the 
rapid growth of trade between Granada and foreign principalities. This 
trade is discussed at a later point in this section. What concerns us here 
is the plausable explanation of the copper Dinar by the fact that because 
of the need for gold for trade a kind of currency based on credits to the 
treasury could have been introduced in the form of the copper Dinar. 
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Such a development could also be interpreted to mean that because of Therliaxtcacndinalihdsinten Itivati 
commercial needs the internal money was devaluated.!4® weer iy ead ahem x qraomaten assy Cs See Se tn am ; “ 
use or rent the gardens around their houses for agricultural and commercial 
AGRICULTURE purposes.!*s 
Spain had been known for highly developed agricultural method: Besides the seasonal crops, fruit cultivation was a major occupation. 
and ample fertile land,149 but in the Nasri period the extent of Muslin A highly developed system of irrigation made higher level lands useful for 
Spain was reduced to Southern Andalusia. The nature of the soil and orchards.!5¢ 
ae ce at as vl not ae: a ae a <a that tg Se In general, however, it a that. the pressure towar aia) eaeh 
su eens in the pr ap grains. ten it proved necessray to import economy was forcing even the i agricultural economy to change into 
grains from North Africa. a certain type of economy, which for lack of a better term, we may call 
‘‘mercantile’’ economy. It must, however, be made clear that our use of 


the term ‘mercantile’ should not be confused with its technical use in a 


plants. Andalus produced a variety of fruits which were eagerly sou special sense which ‘refers to the sixteenth century ‘mercantile policies’ 

at home as well as in foreign markets. For export purposes, however in certain European countries. 157 We are using this term in its simple 

the cultivation of olives and mulberry trees became very common in th: sense to mean a type of economy that lays stress on trade and commerce, 
and where money as wealth becomes important in preference to land. 


fourteenth century. Even though manufactured with primitive methods 
olive oil was also exported. Mulberry leaves used in rearing silk-worms | “alee 2 ; 
tet ry . Some of the indicators of the rise of this type of mercantilism are 


The soil seemed to be conducive, however, for the growth of durab’ 


‘ 


had also gained commercial value. the following: 
As mentioned earlier the mukhtass lands, the best lands of Granad The use of seasonal labour and contract-workers who received their 

were leased to cultivators who used to pay the dues in kind. In the four | wages in cash or kind at the end of the-contract!58 period was replacing 
teenth century, it appears, these lands began to be rented to those tenant: the older system of semi-serfdom for the peasants. Forms of co-opera- 
who would pay the rent in cash. These tenants hired seasonal labou: tive cultivation and production where partner contributed money in place 
cultivation.151 of land were also current. Evidence for this development is found in the 
specific cases of rearing of silkworms!59 and of production of cheese.160 


INDUSTRIES 
The existence of gold, precious stones , amber and metals such as 
copper and iron!6! in the kingdom of Granada encouraged various indus- 
trial activities. These industries had become a major base of the Nasri 
economy. Louis Bertrand tells how the Granadians enjoyed “‘up to a cer- 


tain point, industrial wealth,’’162 


By the fourteenth century land had become critically scarce 
dence of this fact is found in the fa/awad literature where various for: 
ownership and complex methods of the division of the property and | 


duce are noted.!52 


The ever growing population and the continuous loss of terri 
to the Christians were also responsible for the fact that extraordinary et ; 
forms of ownership appeared in the distribution of cultivable la Among others the mayor industrial adil were Granada, Malaga 

and Almeria. The following industries flourished: Weaponry, Silk, 


small tract of land might be co-owned by a number of persons.'!5) No’ ; 
only that, but the practice of division and subdivision of property extended | Pottery, Leather, Cotton and other textiles.16* The most profitable in- 
even to a tree and its branches; a tract of land was divided among its owner dustry was silk. 

| The cities that were busy in the silk industry were Jubiles, 


by the number of trees; or a tree, when it was owned by more than on 
In Almeria there were about 800 looms for 


was divided by its branches.!54 


| Granada, and Almeria. 
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brocaded silk and about 1,000 for embroidered silk. Similarly there wer 


looms for other kinds of silk among which the following were well known 


in the foreign markets: Usqulatun, Georgian. Isphania, ‘Unabi, Ma’ 
al-Mudahash.!64 
In the fourteenth century, because of the growth of the Italian sil) 


industries, the Granadian silk industry suffered heavily.'! °° 


Nevertheless 


the market demands for raw silk material insured that this industry ir 


Granada remained profitable.!66 


CRAFTS 


The crafts were usually connected with luxury commodities. Mar 


’ 
' 7 2 in) “ 
) 
: 


artisans coming from other parts of Spain, had settled in the king 
Granada. This influx advanced not only the development of crafts but 


turned the craft-industries toward the production of luxury goods. Thes 


crafts concentrated on jewellery, golden silk embroidery, decora 
pottery and fancy leather among other things.!°&7 


TRADE AND COMMERCE 


The most significant phenomenon in the economic history 
Islamic West in the fourteenth century was the quick developme 
commercial economy. The coastal cities developed significantly al 
the growth of their political influence. This is evident in the case of Ce 
Malaga, Ronda and Almeria. The Alliance of Ronda and Mala: 


Muhammad Y al-Ghani Billah meant his remounting the throne of Gra- 


nada.!68 His capture of Ceuta meant a greatly increased influenc 
Marini political affairs.169 


Besides political influence, these cities also experienced a 
growth of the textile, metal, leather, dairy, flour-milling, and cerami 
tries and other crafts. The produce was largely meant for foreign n 


The main cause of the quick development of a commercia! 
my in this area, according to S.M. Bastieva, was the economic wu) 
in the Mediterranean countries in the thirteenth and fourteenth ce: 
The cause of that development was the sudden growth of manufa 
in Italy.17° Trade, however, necessarily required relations with |! 
nations. The overseas trade of the Italian cities reached its zenith 
fourteenth century. This trade was carried further by the maritime | 
of Catalonia, Provence, Constantinople, Alexandria and others. 


live 
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activity created a wide Mediterranean market which made possible the 


enormous upsurge of production there and which was conducive to the 
appearance of mercantilism in Italy. 


The emergence of vigorous trade patterns around the Mediterranean 
made possible a wide sale of agricultural produce in the foreign market. 
This in turn, affected Granadian economy by producing a stimulus to com- 
mercialize agriculture. Lopez Ortiz, studying the fatawa literature of this 
period, concluded that in Granada, the pe production was moving 
towards a mercantilized economy.17! 


Among the materials that Florence, Naples, Catalonia and Provence 
imported were raw leather, processed leather, olive oil, cotton, silk, wax, 
etc. The main importer of Granadian raw silk was Florence.172 


The main seaports of Granada, Almeria and Malaga, were situated 
at very significant points on the Mediterranean trade routes. They were 
thus, in a favourable position to benefit from the new trade. 


Almeria and Malaga were situated on the sea trade route connect- 
ing the maritime cities in Western Spain and in West Africa with Naples 
in Italy. This sea route connected with another sea trade route starting 
from Seville and giong through Murcia, Valencia, Barcelona and ending 
in Marseilles. In terms of land trade Granada was connected with a num- 
ber of trade routes that spread throughout Spain and which were also con- 
nected with the maritime cities. Granada was connected with the land 
trade routes in Africa through Ceuta which was under her suzeranity at 
that time. These land routes led to Fez, Tlemcen, and Algiers. 


The significance given to the safety of these trade routes by the 
rulers can be seen in the mutual trade pacts between the kingdom and its 
neighbours in that period. The Bani Nasr frequently signed trade pacts 
with their neighbours; or one should perhaps rather say that every treaty 
included a condition of mutual agreement on the safety of trade routes 
and merchants. In 684 A.H. in a treaty with Castille the condition read 
that the Muslim merchants going to Castille would be exempted from 
taxes.173 The treaty with Aragon, signed in 695, provided that the cities 
in the territories of both partners to the treaty would be open to the mer- 
chants from both territories and that their lives and mecrhandise would be 


Se 
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safeguarded.!74 


would be safeguarded.!75 


Such security pacts with Christian neighbours were essential for the 
Bani Nasr as the major part of their trade consisted of exports to Italy t 
As mentioned above Naples, Catalonia and Provene 


these trade routes. 
were the main importers of Granadian commodities. 


MONEY LENDING 


A natural result of the mercantilistic activities was the grow! 
a strong and widespread money-lending class. 
operated both in Christian and Muslim territories. 
intermediaries in such transactions were Jews. In the literature | 
period they were called “transgressors and unjust’’.!7°6 


Most probab 


These money lenders controlled the markets where agri 
products were brought for auction. They worked also as interme 
in auctions!77. They were also responsible for the exchange of curr 
There is also an indication in a fatwa that they even determined the ' 


of the currencies.!78 


A peculiar and typical product of this economic and political | 
was al-Fakkak. The term, originally meaning to separate, disjoi 
redeem,!79 probably under the influence of the Qur’anic legal! term / 
u-ragaba‘®° (to liberate someone), came to be used also in commercial | 
transactions to mean the redemption of pledges and of debts.!8! \\ 
probably this Andalusian term a/-fakkak etymologically springs fr. 
usage. In Andalus this term was applied to an intermediary \ 
paid by the relatives of a prisoner in the enemy territory to buy the 
of the prisoner by paying the required amount to the enemy. ! 82 


To grasp the situation it must be pointed out that despite the 
payments of tribute, and promises of protection, the Granadian: 
themselves often invaded by armed bands which cut down fruil tre 
carried off crops and cattle and took prisoners. These events were s 
common that Muslim fraternities along the lines of the French frate: 
such as the Ordre de la Merci were established to ransom Muslim pris 
and slaves in Christian territory. 183 


In 721 A.H. in the renewal of this treaty an addition: 
condition provided that the boats (ships), shores and ports of each partner 
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Ibn Battiita witnessed such an incident in Spain. He relates the 


story that on the coast of Marbella four galleys of a Christian band 
appeared, and after killing a fisherman, captured eleven horseriders who 
were travelling to Malaga a little distance ahead of Ibn Battita. When 
he reached Malaga and arrived at the main mosque, he found the Chief 
Qadi Tanjali already busy talking to a number of jurists and a notable 
businessman in Malaga. They were collecting a sum to buy back the 


freedom of the captives.! 84 | 


From the legal literature of this period, it appears that the institu- 
tion of al-fakkak was an already established practice.1*5 Under Muslim 
influence the Castillians also called such intermediaries Alfaqueques. In 
Castille they were supposed to be responsible for the administration of the 


property of the prisoners of war.!*6 


In Andalus, however, although the institution may have originated 
from pious and selfless interests, yet by the fourteenth century it was 
more of a commercial nature than anything else. The fata@wa indicate 
that al-fakkaks used to contact interested persons on both sides and 
earned a commission from both parties. One faitwd shows that al-fakkak 
bargained about the prices for ransoms, etc., devaluated the currencies, 


and earned profits from such transactions.!87 


In the light of this and other descriptions of the institution of a/- 
fakkak in the sources, it may be rightly assumed that al-fakkak belonged 
to the money-lending class. The assumption gains weight since the 
sources indicate that al-fakkak also traded in silk, advanced money on 
anticipated earnings and dealt in debased currenices.188 
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3. In matters of procedure the litigants sought the fatawa of the 

muftis in favour of their claims and presented them in the court. The 

LEGAL DEVELOPMENTS judge reached his decision after consulting the notables in his court. The 
gadi’s decision was final in the sense that neither he nor any other judge could 

revise this decision; in the opinion of some scholars the decision stood as 


The data available for this section is particularly scanty. Since it was even if the witnesses changed their testimony. In certain matters 
it may be, is helpful to complete the picture of social changes which is the e 
object of this chapter, this section makes such an attempt. 4 “since Malt figh covered all matters fefaning to religion, ethics, 


family, property, etc., and the mufti could be consulted even on matters 


nee : : second with le 
eiieeecson eeaisuuet withthe legalsystem: and second » which were also in the qadi's jurisdiction, a confusion between the juris- 


developments in the fourteenth century Granada. dictions of muftt and gadi always existed. The function of the notaries 
added to the confusion. The notaries were ‘sometimes given limited juris- 
LEGAL SYSTEM dictions such as the attestation of a witness or a contract, yet they could 


Reference has already been made to the institutions of gad not decide a case. 


futya and the place of Malikism in the legal system.!89 Not to 
what has already been said, we will briefly recapitulate the m: 
relating to the legal system. 


In short, the essential probelm of the Granadian legal system be- 
came one of the confusion of the function of fatwd and hukm. The Egyptian 
Maliki jurist Qarafi (d. 684 A.H.), whose influence, as has been mentioned 
1. Maliki figh was recognized as the law of the kingdom earlier, was felt deeply on Maliki figh in Andalus, wrote the following 


2. Maliki figh was applied on three levels: treatise on this problem: A/-Jhkam fi tamyiz al-fatawa ‘an al-ahkadm.'93 


(a) On the level of futy@, strictly religious matters including those Qarafi disagreed with the usual distinction made between fatwa 
of exegesis and theology were referred to muftis, and excep and fukm by considering the former as only *ikhbar (statement) and the 
for cases of heresy,!9° such matters were beyond the courts latter as "ilzam (binding).194 On the contrary, he maintained that both 
jurisdiction. The opinion of the muftis was called /a/va are "ikhbar ‘an hukm Allah (statement about God’s command) and both 
and its implementation largely depended on the indi are “‘binding”. According to him a fatwa is a statement which implies 
conscience. either “ilza@m or ibaha (permission), and the hukm is a statement which im- 

plies either ’i/zam or ’insha’ (preceptive action).195 In respect of subject 

(b) On the level of the courts (gada’), the decision of the jucg: matter, the Aakim has jurisdiction only in a/-"umur al-ijtihadiyya (the matters 
(hakim) was called hukm. Although the judge had no execu’ which were not agreed upon among the Maliki scholars) and al-masalih 
tive powers, yet in contradistinction to fatwa, the / | al-dunyawiyya (matters relating to this world); the Aukm has no jurisdiction 
enforced by government agency. The gddi was assistcc 5) in ‘ibadat (ritual and worship) and ijma‘.196 


a concilium of fugahd’ called mushdwiriin.'9! 


(c) On the level of the notaries (wuththdq), the Maliki / : | Qarafi, however, could not remove the confusion completely as he 
maintained that both fatwa and Aukm form part of the function of the 
imam (in this case the Sultan)!97 but whereas he made the suffi res- 

- ponsible to God, he did not define to whom Aakim was responsible. 


applied to register and validate various kinds of contra: 
other types of legal documents. These wuththdg were | 
fagths and were often appointed also as muftis and miu 


ii: 
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78 
LEGAL DEVELOPMENTS | velopments in Christian Spain it is quite revealing to notice the various 
Beside the confusion that existed in the functional aspect of Maliki Sta fee eee eeennegsl institution, went, 
Sigh certain new developments had added more to the confusion. We The institution of Fuero existed before the arrival of the Muslims 
will briefly mention a few of them. in Spain. It survived under Muslim rule and later became a stronghold 
THE LEGAL STATUS OF AN of resistance to the renaissance of Roman law in Spain in the thirteenth 
O DALUS and fourteenth centuries. VA Be 


Fuero, deriving its name from Lex fori, tribunal justice,2°* came to 


Maliki figh, in certain cases, maintains that the legal status o! 
stand for the legal practice of townships and thus took the name of Fuero 


territory changes according to its political condition; whether it i: 


peace terms with another territory or at war. In the fourteenth centur 

Andalus was constantly at war or on peace terms with her Chnst JuUzhO es eA CNR OI, Mg Tage Ae amie: 

neighbours. It even had the status of a vassal state to the principal Fuero Juzgo also called ‘Liber Judiciorum and Lex Barbara Visigo- 

of Castille. A number of questions in the fatwd literature show th thorum, was a compromise between Visigothic and Roman law, developed 

confusion that this situation created in the application of lJaw.!9°. during the seventh century.296 Feuro Juzgo was medley of legal rules which 
included, among others, subjects such as the following: rules for visiting 


the sick, the graves of the dead, heretics, etc.297 Under Muslim rule these 


DIVERSITY OF LAWS 
The diversity of laws had a number of causes. In many cas Fueros incorporated some Muslim elements as well.2°8 
diversity came about because of the differences in the local practices whi: : | 
were recognized in Andalusian Maliki tradition as a source of Jaw | In the thirteenth century the administration was faced with the 
profusion of all kinds of laws in Spain. The excessive diversity became 


threatening to the fabric of the state.299 The progress of trade also de- 


The diversity of laws was also caused by other factors such a: 
manded system of uniform laws. 


of the principle of murd‘at al-khilaf. These aspects have been discusse 


elsewhere in detail. /99 | 
By the middle of the thirteenth century a movement for the reform 


it seems that Ibn al-Khatib became painf ully aware of the we of laws emerged. A long contest between the supporters of Fueros and the 
of the legal ‘system and tried to reform it. He criticised Qi supporters of legal unity began. Two weapons were used to reform 
Nubahi in his treatise Khal’ al-rasan. He also wrote the followin, Fueros: (1) Exposing the shortcomings of the Fuero system and (2) the re- 
books on legal theory: Sadd al-dhari‘ay fi tafdil al-shari‘a,2°° Aljiy a/ naissance of Roman law.21° Three Castillian kings Ferdinand III (1199- 
usul al-figh29' and Muthla al-fariga fi dhamm al-wathiga.?°? 0 hi 1252), Alfonso X (1221-84) and Alfonso XI (1311-50) are known as staunch 
Muthla al-tariga he strongly criticised the institution and practice ol supporters of these legal reforms to bring about the uniformity of law.21! 
notaries (wuththag). He condemned them for their ignorance of 1! | 
Arabic language and of figh. His essential criticism of this practice was 
on the basis of wara‘ (moral responsibility) that was completely neglected 
by the legalistic and formalistic trends in the legal practice.2°° 


In the days of Alfonso the Learned another development was also 
taking place. In Southern France there arose a school which both there 
and in Bologna supplanted the glossators (medieval commentators on 
Roman civil law). Instead of seeing in Roman law a multitude of texts 


The little information we possess on the actual legal developme: to be examined and interpreted, those of the new trend sought to do two 


the Andalus should perhaps be supplemented by comparison with Chris things: 
Spain. It is quite probable that developments similar to those in neigh- 
(a) systematize Roman law in accordance with the rigid method 


bouring areas took place inthe Andalus, since both countries underwent the | ne , 
same kind of socio-economic changes. For an understanding of legal d« of Aristotle and in the light of Christian doctrine, and 
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a 


(b) to ascertain what reasons could have motivated its rules. The 

trend thus marked the eae uang {of ‘a philosophy of law.!: 

Many scholars from Spain travelled to Bologna to study and teach 
Canon Law. In Spain, the University of § Salamanca became an importani 
centre for the study of Roman and ‘ees aw. 213 


as the diversity of laws and the Peed f ee Pe form of local legal practices {0 | 
bring about the uniformity of laws led sc scholars to Investigate the motive and 
purpose of law. The attempts of these Scholars had very far-reaching 
effects on the evolution of law in Europe i in later centuries. Although thi 
evolution came about two centuries after Shatibi, it is not irrelevant to 
refer to it briefly as it helps in understanding g the direction to which the 
legal philosophy was led by the legal de developments in Shatibi’s period, 


As a result of the continuous concern for the philosophy of |aw i 
Spain there emerged a group of prominent legal philosophers who are noy 
known as “Spanish Theologian Jurists”. ah wo of these jurists are usually 
described in the aes manner: Vitoria (Fransisco de Vitoria d. 154 
in Salamanca), “ the expounder of the 1 law of nations” and Suarez, "the 
philosopher’’.2!4 Francis Suarez was born in Granada in 1548 and died 
in Lisbon in 1617. His influence on the later "development of the philoso- 
phy of law is well-known. His legal philosophy had its pivotal point 
the exposition of the end of law which, according g to Suarez was the “Com 


mon good of the Community’’.2!5 i i 


Despite the time interval of two centuries between Shatibi and 
Suarez, the similarity in their approach Petts Taw and its end js worth 
noting. Shatibi also investigated the purpose of law and he also found the 
concept of masdlih al-‘ibad (the good of the } people) to be the objective of 
law. 10}? 

Spain with that in Christian Spain asta: not 53 pijond this point. There Is 
similarity in the socio-economic factors that | tled to an investigation of the 
philosophy of law in both Muslim and Christian Spain. Jurists’ conclu: 
sions about the objectives of the law were the same. Yet whereas in Chris 
tian Spain these investigations continued and were responsible tor tli 
shaping of the modern concept of law in Elo, among the Muslims this 
attempt seems to have stopped with Shatibi. 


CONCLUSION 


The reign of Sultan Muhammad V was relatively speaking a 
peaceful and politically stable period. This stability was gained by the 
skillful management of relations with the Christian neighbours and the 
Marini rulers, but more significantly, by the consolidation of the absolute 
rulership of the Sultan. The Sultan succeeded in achieving this goal by 
weakening and reducing the powers of the shaykh al-ghuzat, the wazir 
and the gddi al-jama‘a, which were the major offices of political significance. 
He used the influence of each office against the others to weaken them ail. 


Besides, the political power of the fugaha’ declined in the reign of 
Sultan Muhammad V because the factors that strengthened their religious 
authority, were no more controlled by the fugaha’. The introduction of mad- 
rasas deprived them of the control of institutions of learning which were, 
until then, a private business of the fugaha’. Since the madrasas were 
now controlled by the Sultan, the fugaha’ lost their independence. Conse- 
quently, they could no more enjoy the influence on the important adminis- 
trative offices which were previously filled by their privately-taught pupils. 
Nor could they resist the penetration of fasawwuf into the Granadian 
society. Rather, as a general trend, they subsequently joined sufi tarigas. 


There were only a few jurists who, nevertheless, opposed sufi tariqgas. 
Unlike their predecessors who condemned fasawwuf mainly because of 
political reasons, these jurists rejected sufi institutions largely due to eco- 
nomic considerations. 


From the economic developments in this period, especially such 
matters as the emergence of al-fakkak, the growth of Mediterranean trade, 
the introduction of the devalued copper Dindr, and the transformation of 
agriculture into commercialized forms of cultivation and other such facts, 
it can be seen that the economy was rapidly changing towards a type of 
mercantilism. This would imply, among other things, the disappearance 
of institutions that were based on an agricultural economy and the emer- 
gence of new ones. 


This would mean also that the Maliki figh had to face some essential 
changes. To justify new institutions it would not be sufficient to attempt 
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to accommodate them under some legal fiction or some legal devic, 
The number and nature of these new institutions forced the fugahd’ », 
push the problems they faced back to the fundamental matters of |e 


methodology and general principles of legal theory. 


i) 


Among such attempts Abi Ishaq Shatibi’s contribution was djs 


tinctively significant. 


His legal philosophy, which is studied in the sub. 


sequent chapters, was a comprehensive endeavour to meet the challenge: 


‘ 
} 


posed by the developments in the changing Granadian society which hav. 
been discussed above. After having a broad picture of the historic 


naa, j 


6 


background of Shatibi’s legal thought before us, now we proceed to stud) 


his life and works in the following chapters. 


: 


NOTES 


See Muhsin Mahdi, Jbn Xhaldin's Philosophy of Hisotry (Chicago: Phoenix, 
1964). 


See Henri Laoust, Contribution 3 une étude de la méthodologie canonique de Taki- 
d-Din Ahmad b. Taimiya (Cairo, 1939) and Essai sur les doctrines sociales et poli- 
tiques de Taki-d-Din Ahmad b. Taimiya (Cairo: Imprimerie de lInstitut Francais 
d’Archeologie Oriental, 1939). | ba 


See Josef van Ess, Die Erkenntnislehre des Aduddin al-Ict- Ubersetzung und Kom- 
mentar des ersten Buches seiner Mawagif. (Wiesbaden - Steiner, 1966). 

Not to speak of secondary sources, even the primary sources on the Nasri period 
are often confusing. The confusion of the secondary sources is partly due to their 
indiscriminate use of the primary sources which are often conflicting. For a 
general history of the period a critical study of the primary sources is indispensible. 
The two contemporary historians on whom the Jater sources have depended are 
Ibn al-Khatib and Ibn Khaldin. Not only did these two men belong to different 
courts which were often enemies to each other, but Ibn Khaldin also had a 
particular philosophy of history that stresses the role of tribes and families. These 
differences make their narratives of the same period conflict with one another. 
Furthermore, the attachments of the two historians to these courts also 
fluctuated. These changing loyalties affected their narratives. Ibn al-Khatib 
revised, added and suppressed much information at various stages of writing 
the history of this period. 


Only to avoid confusion, we have chosen Ibn al-Khatib’s a/-Jhdta fi akhbar al 
gharndja (Cairo: Matba* Mawsi‘at, 1319 A_H.), as the basic text mainly because 
this was written before Ibn al-Khatib had been prejudiced against Muhammad al- 
Ghani Billah. For the events after 771 A.H., mainly for the story of Ibn al-Khatib’s 
persecution, we have relied upon the information in al-Maqqari, Na/fh al-tib (ed. 
M.M.’A. Hamid, Cairo: Sa*ada, 1949), which derives its information mainly from 
Ibn KhaldOn’s Kitab al-‘ibar (Bayritt, 1959). We have also used Qadi Nubdhi’s 
al-Margabat al-‘ulya, (Cairo, 1948) to supplement Nafh al-tib. Secondary sources 
have been used only complementarily. 


Ibn al-Sa‘id, an African traveller, who visited Andalus at that period described the 
capricious political attitude of the populace as follows: 


Their attitude towards a sultan can be described by the fact that whenever 
they find a horserider who distinguishes himself among his peers. .,they 
rush to his side and appoint him their king without any consideration for the 
future.. .or sometimes there is in the kingdom a soldier of the officer rank 
(q@’id) who has earned fame for his campaigns against the enemy...They 
offer him the rulership in one of the fortresses. ..” 
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Quoted by al-Maqgari, Nafh al-jib, op. cit., Vol. I, p. 201. Another evidence of |! 
political confusion is the story narrated by Ibn al-Khatib saying that the Andalusia 
territories were in the hands of robbers and warlords whose alliance Ibn Hix 
sought in order to become the Sultan of al-Andalus. 

See al-Ihdta, op. cit., Il, p. 91. 


Ibn Khatib: Al-Ifaga, Il, pp. 90-91. Huici Miranda is of the opinion that [br 
Had’s insurrection personified Spanish Muslims against the Berber Al-Muwat 
diin. See article ~“Gharnata™ in Encyclopedia of Islam, (New Edition), Vol. | 
p. 1014. 


Al-Thata, Il, p. 61. 
Ibid., p. 62. 


Ibid., p. 65. Ibn al-Khatib, however, does not mention the events that made [by 
al-Ahmar repent his submission to Castille. Ibn Khaldin narrates furhter | 
in making truce with Ferdinand, Ibn al-Ahmar was satisfying his anger aga 
Ibn al-Jadd, the ruler of Seville. He supported the Christians in every mar 
But when Ferdinand was not content with taking Cordova and Seville bu: 
on capturing more fortresses and important towns, Ibn al-Ahmar wa 

and repented his decision. See Gaudefroy Demombeynes ‘‘Histoire des Be 
Ahmar’, (translation from Ibn KhaldOn’s Kitab al-‘ibar in Journal Asiatiqu 
series, Vol. XII (1898), p. 325. 


Ibn al-Khatib (Aaja, Il, p. 59) mentions that Muhammad was born on 2? 
al-’akhira in the year 739 A.H. 


Ibid., p. 4. 

Ibid., p. 9. 

Ibn al-Khatib attributes this revolt to the negligence of Ridwan. /bia 
Ibn Khaldin, Kitab al-‘ibar, Vol. VU, p. 637. 


Ibn Khaldiin provides more details of this event. For him the cause 
revolt was the fagih Ibn Marziigq—a scholar and sifi connected with t! 
Abi Madyan. Ibn Marziiq was so influential that Abo Salim had left . 
of his affairs in Ibn Marziiq’s hands. This antagonized other officers a! 
Consequently, “Umar b. “Abd Allah, the Wazir at the court conspired \ 
Antoine, the Andalusian Christian who was at the head of the mercen 
Abii Salim was killed. Soon after “Umar b. ‘Abd Ailah, apprehend: 
of Garcia, succeeded in assassinating him and thus became the vi: 
Ibn Khaldin, Kitab al-‘ibar, Vol. VU, pp. 648ff. 


Ibn al-Khatib gives no detail, and mentions the name of ‘Umar b. ‘A’ 

in derogatory terms (Khabith : wicked), Ihdfa, op. cit., p. 14. But Ibn k 
giving the details, takes the credit to himself. He narrates that ‘Um. 

Allah was his friend, and that he advised ‘Umar to surrender Rond. 
Muhammad V (Kitab al-‘ibar, op. cit., p. 694). Ibn al-Khatib, in A ‘rnc 

fi man biyi'a qbal al-ihtilam (ed. Lévi-Provencal. Bayrit, 1956 p. 314 

takes credit for this event to himself by mentioning the same reasons that |bp kK): 
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din gives. Interestingly enough at another place Ibn Khaldin mentions that ‘Umar 
b. ‘Abd Allah, who, after killing AbOG Salim had taken over the Marini throne, was 
looking for a proper candidate for the throne from the Marini family. He found the 
Marini prince Muhammad, then in the custody of the Castillians, to be the most 
porper choice. Since Muhammad V was on good terms with the Castillians, 
‘Umar b. ‘Abd Allah promised him the surrender of Ronda if he would procure 
the release of the prince from Castille. (Vol. VII, p. 659). 


17. Ibn al-Khatib mentions this in reference to two offices: in case of the Wizara, he 
says: ‘““His prudence demanded to neglect this office entirely, even though it was 
essential in the political and financial administration. [This resolution was made] 
to avoid the evils that had come out of it before..."’. (Jhdfa, I, p. 15). He 
repeats the same reference in case of Shaykh al-ghuzat (p. 20). 


18. Al-Ihdta Ul, p. 17. 
19. Ibid. 
20. IJbid., p. 48 ff. 


21. The details of these campaigns are provided by Ibn al-Khatib, a/-/hdata, U1, pp. 
48-59. 


See pp. 43 ff, 


Imamuddin, Political History of Spain, (Dacca: Najma, 1961), p. 284. Also ‘Inan, 
Nihayat al-Andalus (Cairo: Matba‘ al-Misr, 1958) p. 36. 


‘Abbadi, in his comments on Ibn al-Khatib’s Mi'yar al-ikhtibar (Mushahadat 
Lisan al-Din Ibn al-Khatib fi bilad al-maghrib wa’l Andalus, Iskandariya, 1958, 
p. 99 n.2) notes that this exchange was well known. Many Spanish Christians knew 
Arabic; similarly, many Andalusian Muslims knew the Castillian and Aragonese 
languages. Frequent debates and disputations on religious and academic subjects 
took place. Ibn al-Khatib states that a Muslim scholar Muhammad b. Lubb al- 
Kan‘ani, wandered in Spanish lands debating with priests. Another, Muhammad 
Raqiti went to Murcia to teach Jews and Christians. ‘Abdullah b. Sahl was well 
known in mathematics. His fame reached as far as Toledo, and many scholars 
came to Baeza to study with him. 


‘Inan, Nihdya...op. cit., p. 432; Nafh al-tib. Vol. I. p. 207. 


Muhammad Ridwan al-Daya (ed.), Isma‘il Ibn al-Ahmar, Nathir fard’id al- 
juman fi nazm fuhil al-zaman, (Cairo, 1967), Introduction: p. 17. 


Lévi-Provengal, “‘Nasrids” in E. J. (1st edition), III, p. 879. 
‘Inan, Nikdya, p. 117. 


For the lengthy details of this event see Ibn Khaldin, a/-‘Ibar...Vol. VII, pp. 
695ff. 


Gaudefroy Demombynes, “Histoire des Benou’l -Ahmar”’, p. 340: n. 61 
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Provengal (op. cit., p. 149) says: ““Dés cette époque, en effet, on vit se « 
principalement dans la capitale..., ume sorte d’aristocratie, A la fois 1 
et intellectuelle, compose par les fakihs ou juristes-theologiens malikites 
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HVA | | emain ry : ' preserved in e nis Shay 39 ion oO ayangos  ©o oa ¢ del Terzo Congresso di studi Arabi Islamici (Napoli, 1967) p. 399. 
Wii are quoting it here from the excerpts in an article by Muhammad Kamil Shabana 56. F ‘ Do ae oaner 
| VW “Shuyoikh ghuzat al-maghadriba fi andalus kamAa arrakha lahum Ibn al-Khati - For details see Dozy, op. cit., p. : 
YW | fi al-Ihafta™ in al-Bahth al-‘ilmi, (December-January, 1968), pp. 134-136 57. See above p. 43. 
| | 1h 32. Ibid., 1356. i Be! PP. ae . 
i] . ELJ. Rosen Politica At i ] h i . 44. 
: | 33. Ibid., pp. 125-126. thal, Thought in Medieval Islam (Cambridge, 1962), p. 44 
A — ¥ a i 60. Salawi, al-Istigsd’ (Dar al-Bayda, 1954), Vol. II], p. 101, recounts that a Granadian 
ii a 34. The details are given by Ibn al-Khatib, Kitab a‘mdl al-a‘lam, 296-298 : Na 
Whi et y ' + Lo envoy was punished by the Marini Qadi for drinking. 
| 35. Ibn al-Khatib, A/l-Jhata, Vol. Il, p. 20. te 
| : 61. The genealogical superiority is very often expressed in the eulogies of the court 
| 36. on details see the notice of Muhammad al-Ghani Billah in [bn al-K! poct Ibn Zumruk. This aspect is officially expressed particularly in fana’ al-aswad 
| hata, Vol. Il, pp. 48-59. in al-Hamra’ of which the following inscription is very indicative: 
| 37. As quoted by Maqgart, Nafh al-fib, Vol. I,. p. 202. late St teres Je SIF BAT ge V shei¥! Syly b 4 
38. ‘Inman, Nihayat al-andalus, op. cit., 426. For details see ‘Inan, al-Ashar al-andalusiyya (Cairo, 1956), p. 170. 
| 39. Ibid. 62. Ibn Sa‘id, al-Mughrib fi huld al-maghrib, Vol. 1 (Cairo. Dar al-Ma‘arif, 1953), 
49. Abid] Hasan al-Nubahi, al-Marqgabat al-‘ulyd..., p. 49. p. 57 and Vol. II, (1955), p. 109 (for the explanatory note on the authors of this 
41. See below pp. 51 ff. work see Shaugi Dayf’s (the editor) introduction. 
42. Ibn Khaldan, op. cit., p. 694. 63. Ibn al-Khatib, Jhafa: op. cit., Il, p. 60. 
43. Ibn al-Khatib, A‘mdl/... pp. 78-79. 64. Seeforinstance two of Ibn Zumruk’s eulogies preserved by al-Maqaari, Nafh al-fib, 
44. Al-Katibat al-kamina fi man lagayndhu bi al-andalus min shuaré Vol. VIL, pp. 96-107. The following verses illustrate our point: 
al-thamina, ed. Ihsan “Abbas, (Bayrat: Dar al-Thagafa, 1963) pp. |4 Rel Gl jloe cp VpiKuly Syis’ BEY alas! em 5 
45. See above p. 39 and p, 84 n. 15. Ole gl cis Cn, tcngl ERSTE CT S| Mat 
46. Secforinstance: R. Dozy, Histoire des musulmans d'Espagne,Vo\.1 (Leiden: | yeas) 22. Sun OT SI ole Sell as OI 9 ZY 
pp. 286ff; and L®6vi-Provencal, Histoire de l’Espagne musulmane, Vo\.\(P Geach: icieall)”) iglinmaS\s Si QM GeV Oyen 
pp. 149ff. ri ge a ll ost ST pp SAgi Sle & pel Maa cys 
47. Ibn Khaldin, Mugaddima (Cairo, 1320 A.H.), p. 425. a ee Bas Sali aus 5 phd Gwe ols 5 
48. 1.Goldziher, ~The Spanish Arabs and Islam”, trans. from Spanish by J. deS peal ab WY! > ete made pes cll Qe Sl! 
Muslim World, Vol. LIT (1963), p. 13 and passim. 65. Ibn Sa‘id, as quoted in Nafh al-fib, Vol. I, p. 206. 
49. Quoted by J.T. Monroe, Islam and the Arabs in Spanist: Scholarship (1 
p. 233. 66. See for instance the Zahir of Qadi Ibn ‘Asim for his appointment as Qadi. This 
af . 2 ; | A | Zahir is preserved by al-Maqqari, Nafh al-fib, Vol. VIII, pp. 262-268. 
. Hussain Mons, “Le role des homme de religion dans I/historie de |} 67. ‘J N nat lal 
musulmane jusque i la fin du Califat”, Studia Islamica, XX (1964), 49f ES Nee ain be a20h, 
pit i 68. Ahmad Babi, Nay! al-ibtihdj, (Cairo: ‘Abbas b. ‘Abd al-Salim, 1351 A.H.) p. 282 
51. Among many others see the recent thesis in Jamil AbO’l Nasr, 4 His; 69. Al-thdta. op. cit., Vol. 7 
Maghrib (Combridge, 1971), p. 11. ela Seen aes Pe! Ae 
52. Monroe, op. cit. ; 70, 
53. Mon‘s, op. cit., 50 ff. 
54. 


Al-Maqaqari, quotes Ibn Sa‘id saying that the inspector of the mraket, on his 
mount, passed through the market along with his assistants. A balance was 
carried by one of his assistants in which the bread was weighed, as its weight and 
price were fixed. A small child or a “charming” girl was sent to the market to buy 
the bread, which was then weighed and inspected. The same process was followed 
for meat and other merchandise. For details see Nafh al-fib., Vol. 1, pp. 203ff. 
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| \h | 31. This Zahir is mentioned by Ibn al-Khatib in his al-Jhdfa in those parts which sti 
hy | remain in MS. preserved in the historical section of Gayangos Collection. We 
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for meat and other merchandise. For details see Nafh al-sib., Vol. 1, pp. 203ff. 
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71. The rules of Islamic law in this respect were based on the Qur’anic verses p; 
hibiting usury and speculative transactions. For instance the verse: “O ye \} 
believe! Devour not usury, doubling and quadrupling (the sum lent). Obser 
your duty to Allah, that ye may be successful” (3:129), and ‘‘O ye who beliey: 93. 
Strong drink and games of chance and idols and divining arrows are only 
infamy of Satan’s handiwork, leave it aside in order that ye may succeed.’'(5-% 94 
72. See Abu’l Hasan “Ali b. Yisuf al-Hakim, al-Dawhat al-mushtabika fi dawaby < 95. 
al-sikka, Ed. Husayn Minis (Madrid, 1960), pp. 52-53. 96 
73. For instance see the notice of Qadi Ibn ‘Ayy4ash in Nubahi, 4/-marga! 97. 
pp. 20-21. 98. 
74. This point is explained by R. Levy, The Social Structure of Islam (Cambn¢; 99. 
1957), pp. 291-293. 100. 
76. Although it is difficult to find specific evidence on the number and qu: 101. 
these tracts of land, yet, the large number of fatwas requested abo 


were attached to mosques and the fuqaha’’s complaints when these 
made subject to tax are indicative of the point we are making. For suc 
see Wansharisi, al-Mi'ydr al-mughrib (Fas, 1314-15 A.H.), Vol. VII, ¢ 
716. Wide Nafh al-tib, Vol. I, p. 205. 


77. Ibn Khaldin, Mugaddima, op. cit., p. 407f. 
78. Shatibi, al-Muwdfaqgat (Cairo: Rahmaniya, n.d.), Vol. 1, p. 97 


79. Paul Nwiya, Ibn ‘Abbad de Ronda (Beyrouth, 1961), p. XXVII, men! 
Ibn ‘Abd al-Salam and Qarafi among those who opposed the est 
madaris. They regarded such institutions as bid‘a. 

80. Lévi-Provencal, Inscriptions Arabes d'Espagne (Leyde: Brill, 1931), | 
cularly see n. 1, where Ibn al-Khatib is quoted calling this madra: 
madaris. 


81. Nwiya, op. cit. 


82. Nafh al-tib, Vol. Il, p. 205. 


83. Muhsin Mahdi, Jbn Khaldiin’s Philosophy of History, p. 35, n. ? 


84. See Nubahi, op. cit. p. 201. 


85. Qadi ‘Iyad (d. 544 A.H.) and Ibn Hirzihim issued a fatwa giving ord 102. 
Ghazali’s Ihyd ‘uliim al-din. See below n. 103, 104. 

86. Nayl, p. 261. 

87. Ihsan “Abbas, Introduction to Ibn al-Khatib’s a/-Katibat al-kaiing [ 103. 

88. Nubahi, op. cit., p. 201. 

89. Ibid. 104. 

90. Ibid., p. 202. 105. 

91. Nafh al-fib, Vol. VII, p. 49ff. | 

92. Among them the following has been edited and studied by Abdelmacic 7 . 106, 
his article “Lisan al-Din Ibn al-Hatib (713-76/1313-74), Juriste d’ap: 
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89 
inédite, Mutla al-Tariqa fi Damm al-Watiqa [Muthia al-jariga fi dhamm al- 
wathiga), Arabica, Vol. XVI (1969), pp. 155-211 and 280-31). 


E. Sharqawi, Religion and Philosophy in the Thought of Fakhr al-Din al-Radzi (Un- 
published thesis, McGill University, 1970), pp. 285f. 


Brockelmann, G.A.L. I, p. 667 and SJ, 921. 


Makhlof, Shajarat al-nir al-zakiyya, Vol. I (Cairo, 1930-31), pp. 167-168. 
Ibid., p. 218. 


Muhsin Mahdi, op. cit., p. 30 n. 3. 
Ibid., p. 35, n. 2. 


P. Nwiya, op. cit., p. XVIII. 


J. Spencer Trimingham, The Sufi Orders in Islam, (Oxford, 1971), p. 46. 
Brockelmann, G.A.L. Si, p. 830. Margaret Smith, Al-Ghazali, The Mystic 
(London: Luzac, 1944), in Chapter XIII mentions other critics of al-Ghazali and 
omits Turfishi whose refutation of ifyd is one of the most significant contribu- 
tions towards a criticism of al-Ghazali. The reason why she omitted this work is 
probably her statement about the co-operation between al-Ghazali and al-Turti- 
shi. She said, “..al-Ghazali in consultation with Abd Bakr TurtOshi, a 
well-known authority on law and tradition (d. 520/1126), addressed letters of 
advice to Yisuf (bin Tashufin), urging him to govern with justice...” (p. 21). 
She made this statement on the authority of De Slane’s translation of Ibn Khal- 
diin’s statement in this connection. The original statement by Ibn Khaldin, 
however, as we quote below, does not imply a co-operation between al-Ghazali 


and al-Turtishi. This misunderstanding probably led her to suppose the above- 
mentioned fact. Ibn Khaldiin’s sentences are as follows: 


pb Sly Gall he Ble stg eI! yeol ewls ll eL¥! ables 
(Kitab al-‘ibar, op. cit., Vol. VI, p. 386). 


De Slane’s translation [Histoire des Berbéres, Vol. Il, (Paris, 1972), p. 82) is as 


follows: “L’imam El-Ghazzali et le cadi Abou Bekr-et- Tertouchi lui addresserent 


aussi des letters de conseils et l’engagérent de la maniére la plus pressante i gou- 
verner avec justice...” 


A.M.M. Mackeen, “The Early History of Sifism in the Maghrib prior to AI- 


Shadhili (d. 650/1256)” in the Journal of the American Oriental Society, Vol. 91, 
1971, p. 402. 


-_ 


Muhammad al-Zabidi al-Murtada, Jthaf sddat al-muttaqin, 


commentary on 
Ihya' ‘uliim al-din, writtenin 1193 A.H. (Cairo, 1893), Introduction, Vol. I, p. 10. 
Ibid., p. 27. 


Ambroxio Huici Miranda, ““The Iberian Peninsula and Sicily” in The Cambridge 
History of Islam, Vol. Ui (Cambridge: Cambridge University Press, 1970), p. 427. 


Arnaldez, “Ibn Rushd’’, EJ. new edition, p. 910, referring to D.B. Macdonald’s 
view on this point. 
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115. 
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119. 
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124. 
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George Marais, “Note sur les ribats en Berbérie”’ in “Mélanges René Basser 


pp. 1150-1152. 


Il, (Paris, 1925), p. 399. Particularly, see his article ““Ribat” £./. (ist ed.) y. : 


H.A.R. Gibb, Introduction to /bn Basfiija: Travels in Asia and Africa \3)s. 
(London, 1963), p. 34. 

Ibn BattOta, Tuhfat al-nuzzGr fi ghard’ib al-amsdr wa ‘aja’ib al-asfar, Vo\ }; 
‘Awamiri Bek and Jad al-Mawla, (Cairo, 1934), p. 294. 


‘Inan, Nihdya, op. cit., p. 449. 


See for instance Ibn Qabbab’s appointment to supervise a trust donated 
Sultan to a Zawiya, 


See Al-ihata, I, 71. See wansharisi, 1X, 31-36. 


Shihab al-Din al-OQarafi, al-Furag, Vol. 1V, (Cairo: Dar Ihya Kutub al-Arby 
1346 A.H.), p. 210. 


See below pp. 161 ff. 
S. Trimingham, op. cit., p. 50. 


Maaaari, Nafh al-jib, Vol. VU, op. cit., pp. 232-249 gives long extract: 
work. 


Ibid., p. 261. 
Ibid., p. 189-90. 


P. Nwiya. Ibn ‘Abbad de Ronda, op. cit., pp. AXXIX and XLI relate 
chain from Ibn Qunfudh. WHe observes certain historical defaults 1 
and provides a detailed criticism on this pout. 


It is curious to note that in the c<hird patch Ibn al-Arabi (Qadi Abi ! 
Ton Hirzthim are juxtaposed with Ghazali. lbn Hirzihim, as has bee 
out above, is known for his fatwa against Ghazalis /hyd, and Qa¢ 

cormmentary bears a general trend of oppoition to Sifism. 


Nafh al-tib, Vol. Vil, p. 124-125 quoting froin al-Fath al-muni 


Shatibi's fatwa issued in 786 A.H., preserved by Wansharis) 
p. 34. 


In the Muslim East the practice of celebrating the Prophet's birt! 
earlier, but in the Muslim West, according to Salawi, it was started | 
ruler, Abt YOsuf Ya'aGb in 691 A.H., from whence it came to And: 
al-Istiqsa, op. cit., Vol. 3, p. 290). Ion Khaldin, op. cit., pp. 864 
mentions how on three such occasions poems were recited. These . 
lasted for a few days. Verses from the Qur'an were recited, and a 
were Offered. Cf. Maqaari, Azh@r al-riydd, (Cairo, 1939), Vol. 1. 
fugaha’ considered this a bid‘a, and opposed it. 


shatibi, in a fatwa, | 
validity of a will which wished to dispose of one third of the prope: 
purpose of the Prophet's birthday celebration. Wansharisi, op. cit, Vo}. [' 
Trimingham, op. cit., p. 50 


125. Ibn BattOta, op. cit., p. 294. 
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131. 
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145, 
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9] 
See for the description of this rural town now called Canales in Ibn al-Khatib, 
Khatrat al-tayf fi rihlat al-shita’ wa'l sayf in A. M. 


cit.. p. 33 and ‘Abbadi’s note no 4. 
See Wansharisi, Vol. IX, p. 31. 
Ibid., pp. 34-36. 


‘Abbadi, Mushdadhaddat, op. 


The best contemporary sources of information on the economy and geography of 
this period, in our opinion, are Ibn al-Khatib’s following two treatises: Khatrat 
al-tayf fi rihlat al-shita’ wa al-sayf and Mi‘yar al-ikhtibar fi dhikr al-ma‘ahid wa’l 
diyar edited and published by A.M. ‘Abbadi, in Mushadhadat Lisan al-Din ibn al- 
Khatib, op. cit. The above must be supplemented with the study of fardwa of 


this period (i.e. 14th century) by Lopez Ortiz, ““Fatwas granadianas de los siglos 
XIV y XV", Al-Andalus, Vol. VII (1941), pp. 73-127. 


Lévi-Provengal, ““Al-Andalus”’, E./.2, pp. 486-492. 


Quoted in Maqaari, Nafh al-tib, Vol. I, p. 124, translation Pascual de Gayangos, 
The History of the Mohammedan Dynasties in Spain, Vol. 1 (Cairo: 1902), p. 17. 
Ibn al-Khatib, al-Ihadta, Vol. I, p. 32. 


Imamuddin, A Political History of Spain, p. 294. 


Cf. Seybold, *Granada”’, in E.J. (1st edition), Vol. II, p. 176. 
al-Ihdatd, op. cit., 1, p. 38. 


Ibn BattOta, translation H.A.R. Gibb, /bn Battiita, Travels in Asia and Africa 
1325-1354, (selection) (London, 1963), p. 319. 


‘Inan, Nihdyat al-andalus, p. 430. 


“‘Indn does not indicate his source but 
probably he derives this information from Prescott, History of Ferdinand and 


Isabella the Catholic on which he relies for the most of his data of this period. 


A detailed description of the reserves of the Nasrid treasury are given by “Abd Allah 
Muhammad b. al-Haddad al-Wadi ’Ashi as quoted by Muhammad Kamal Shaba- 
na, ‘‘al-Halat al-iqtisadiyya bi'l-andalus khilal al-qarn al-thamin al-hijri’’ in al- 


Bahth al-‘ilmi, Rabat, Vol. I (August, 1966), p. 137. Unfortunately, Shabana’s 
reference to the original source is not clear. 


For this information we have relied on Lopez Ortiz’s above-mentioned study. 
See particularly pp. 95-97. 


Nafh al-tib, Vol. I, p. 202. — 


. Lopez Ortiz, op. cif., p. 96. 
. Imamuddin, op. cit., p. 294. 
. Lopez Ortiz. op. cit., p. 95. 


Antonio Vives, “Indicacion del Valor en las Mondedas Arabigo - Espanolas”’, 
in D.E. Saavedra. (Ed.) Homenaje i D. Fransisco Codera, (Zaragoza, 1904), 


p. 522. Also, see D.F. Codera y Zaidin, Tratado de Numismatica Arabi-Espanola, 
(Madrid, 1879), p. 231. 


See H.W. Hazard’s analysis of the metrology of the coins of North Africa (which 
partly includes Spain as well) in The Numismatic History of Late Medieval North 


92 


146. 


147. 


148. 


149. 


150. 
151. 
152. 
153. 
154. 
155. 
156. 


157. 


158. 
159. 
160. 
161. 
162. 


ISLAMIC LEGAL PHILOSOPHY 


Africa, (American Numismatics Society, New York, 1952), pp. 48-49. Hazarg 4 
that Zirid dinar was 4. 11 - 4.35 grams in weight and 22-24 milimeters in diame, 
The Muwahhidin introduced double dinars averaging 4.55 grams and 
milimeters, whereas their normal dinar averaged 2.27 grams and 19- 


“~ 


22 mil Meter 
The Nasrid dinar seems to have been better than its predecessors. 


TWo specimer 
registered in M.H. Lavoix, Catalogue des monnaies musulmanes de la Bibliothe 


Nationale, Vol. V (Paris, 1891), pp. 328-329, provide the following data: 


(1) Catalogue no: 780: Yisuf b. Muhammad (1333-1354), gold. 


grams, diametr 31 milimeters. 
(2) Catalogue no: 781: Muhammad V al-Ghani Billah (1354-1359 - 1362. 
gold: weight 4.70 grams; diameter 32 milimeters. 


Luis Seco de Lucena, in Documentos Aribigo-Granadinos, Instituto des Estud 
Islamicos, (Madrid, 1961), studied a number of documents of a jud 
belonging to fifteenth century Granada. In his analysis he found very interests 
data bearing on the social and economic conditions of that period. Ws 
derived our information from Lucena’s analysis of currency in 1! 

as given by him on pp. XLVI-XLVIII. 


;; TG 
wiGa t. 


Most probably Lucena is here referring to Antonio Vives, op. ci! 


and Fr 
Codera, op. cit. 


See Lopez Ortiz, op. cit., p. 94f. 

See such statements by early historians and geographers as quoted © 
Magagari, Nafh al-tib, Vol. I, pp. 124-194, but particularly pp. 13: 
description by R4azi, the geographer, is quoted at length. 
“Andalus” £./7.2, p. 491. 

Lopez Ortiz, op. cif., pp. 97, 106f. 

Ibid., p. 106ff. 

Ibid. 

Ibid., p. 109. 

Ibid., p. 103. 


In the days of Muhammad \V, the irrigation system was further: 
Imamuddin, op. cit., p. 294. 


On this point we are relying on E.F. Heckscher, *“‘Mercantilism”’ in H \ 
The Development of Economic Thought (New York: Science Books, 1% 
Lopez Ortiz, op. cit., p. 114. 


Ibid., pp. 114 ff. 
Ibid., p. 110. 
Ibn al-Khatib, al-Ihdta, Vol. I, p. 15. 


Louis Bertrand and Charles Petrie, The History of Spain, trans. W.B. Wells (S** 
York, 1934), p. 204. 
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Ibn al-Khatib, Mufakhardt malaga wa sald, op. cit., pp. 77-90. 


Nafh al-tib, op. cit., Vol. I, 154. 

S.M. Bastieva, “Ibn Khaldin et son milieu social’, Arti del Terzo Congresso, 
op. cit., p. 138. 

‘Inan, op. cit., p. 429. 

Ibid., p. 428. 

See above p. 40. 

See above p. 44. 

Bastieva, p. 138. 

Lopez Ortiz, op. cit., p. 95. 

‘Inan, op. cif., p. 428. 

Ibid., p. 97. 

Ibid., p. 100. 

Ibid., p. 110. 
Lopez Ortiz, op. cit., p. 101. 

Ibid., p. 98. 

Ibid., p. 94f. 


Dozy, Supplement aux dictionnaires Arabes, Vol. U1 (Paris, 1967), p. 275. 


Al-Qur’an 90: 12-13: “What would make thee know what is an uphill task? The 
freeing of a slave or a captive.” 


Lane, Arabic English Lexicon, (London: 1874), Vol. 6, p. 2431. 


E.N. Van Kleffens, Hispanic Law until the End of the Middle Ages (Edingburgh. 


1968). p. 105, no. 3, refers to the Hispanic legal term ‘‘alfaqueques’” meaning the 
administrator of the property of the prisoners of war. 


L. Bertrand, The History of Spain, p. 200. This observation is supported 


by Ibn Buttita’s narration of such an attempt by the notables in Malaga (below 
p- 75). 


Ibn al-Khatib also praised the people of Malaga for the purchase of 
freedom of such prisoners. See Mi‘yar al-ikhtibdr, op. cit., p. 78. 


{bn Battita, TuAfat al-nuzzar...op. cit., pp. 290-292. 
See al-Wansharisi, op. cit., Vol. Il, p. 127. 
See above note 182. 


Lopez Ortiz, op. cit., p. 95. 
Ibid., p. 95. 

See p. 49 ff. 

See p. 121 ff. 

See p. 52. 


See p. 127. the story of the litigant in case of habs. 
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Shihab al-Din al-Oarafi, Al-Jikdam fi tamyiz al-fatdwa ‘an al-ahkdam. (Fd 
al- Fattah Abi Ghadda. (Halab: Matb0‘at Islamiyya, 1967) 


194. Ibid., p. 18. 
195. Ibid., p. 20. 
196. Ibid., pp. 22-23. 


197. Ibid., p. 32. 
This conclusion is drawn from the following sources: Lopez Ortiz. Fatawe Gre 


dinas...op. cit.. p. 91; Wansharisi, a/-Miydr...op. cit., Vol. Il, p. 166: \ 
V, 186f. 
199. See p. 209°fFf. 


200. Nayl, p. 26S. 
201. Shajara, p. 230. 
This treatise was studied by Abdelmagid Turki see above nole 92 LIFE 


203. Ibid., pp. 280, 284 and passim. 
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204. E.N. Van Kleffens, Hispanic Law until the end of the Middle A: 


CHAPTER TWO 


205. Ibid., p. 154. 
206. sJbid., p. 74. 
207. Ibid., p. 77. 
208. IJbid., p. 79. 
209. Ibid., p. 145. 
210. Jbid., p. 146. 
211. IJbid., p. 147. 

212. Jbid., pp. 176-78. Shatibi’s interest in the philosophy of Islamic law. 


This chapter attempts to reconstruct a sketch of certain significant 
events in Shatibi’s life which, as we shall see, in the absence of sufficient 


data about his life, are very helpful in an understanding of the reasons for 


When writing a biography of Shatibi, one’s attention is drawn first 


213. IJbid. 
214. Henry Lacerte. The Nature of Canon Law According to Suarez (Ottawa: | 
of Ottawa Press, 1964), p. 3. of all to the scarcity of data about his life, although he was one of the most 
215. Ibid., pp. 20ff. prominent Maliki jurists. Here an answer to the question of why there 
should be so little information on so important a man is attempted. This 


is followed by a discussion of the information available about his life, his 


career, his disputations with other scholars, and his works. 


| 
. 
. 
| 


SOURCES 


To our knowledge Ahmad Baba’s! (d. 1036/1626) Na)! a 
contains the first biographical notice on Shatibi. 


Among his contemporaries Lisan al-Din Ibn al-Khatib (d. 77 
and Ibn Khaldtn (d. 784/1382) wrote at length about Granada an 
living there in this period. Although it would be a reasonable ass 
that both Ibn al-Khatib and Ibn Khaldin would have known S 
goes unnoticed in theiraccounts. Ibn al-Khatib and Shatibi | 
teachers? (and one of the sources even describes Ibn al-Khatib 
of Shatibi)*, and common friends.5 Ibn Khaldin wrote a | 
response to Shatibi’s query addressed to the scholars in the \\ 
theless, neither of these important writers makes mention of Shat 


_A possible explanation for this omission might be that S 
not yet written his monumental work, a/-Muwdfaqgdt, when the 
composed their works. This is quite possible because Shat 
[bn al-Khatib’s a/-/hata in his work (though without mentioning | 
This reference means that Shatibi’s work must have been writt: 
completion of al-Jhata, as we believe after 771/1369.8 This fac 
plains Ibn Khaldiin’s omission of Shatibi’s name. Ibn Khaldi 
Granada in 764-65/1362-639 while Shatibi had not yet become « 
prominent figure to attract his notice. 


Among the authors of the Jabagdat of the Malikis,!° | 
(d. 799/1396), author of al-Dibdaj al-mudhahhab was Shatibi’s con 
but did not mention him. Since it cannot be established wh 
Farhtin was acquainted with Shatibi we cannot be certain that t! 
of Shatibi from a/-Dibaj was deliberate. One possible explana: 
however, be suggested. 


Ibn Farhin was born in Medina and, except for a few j. 
the West,!! he passed most of his life in the East of the Muslin 
His knowledge of the Muslim West, though generally thorough, 
on secondary sources.!2 Besides, he had already completed 
in 761 A.H.13 As was previously suggested, it is most probal 


¢ 
Z 
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Shati bi he ad not yet written his al-Muwdfagat. Otherwise, Ibn Farhin 
could no’ st possibly have overlooked him. The basis of our conjecture is 
Ibn Farl 1iin’s insistence on including in his a/-Dibdj only the names of those 
who had been authors of some books. !4 


_ Badr al-Din al-Qarafi (d. 1008/1599) is known to be the next writer 
of Tabagat after Ibn Farhiin.!5 His Tawshih al-dibaj'® is the complement 
of al- ibaj. He too does not mention Shatibi. His reasons seem to be 
the : e as those we suggested in the case of Ibn Farhan. In a number 
of places, as Ahmad Baba points out in strong language,!7 Qarafi, lacking 
sufficient knowledge of the West, confuses the names and kKunyas of many 
we I-known scholars. 


Py ee Baba is not only the first biographer but also a primary 
oie in this respect. Almost all of the later scholars who have taken 
notice of Shatibi belong to the twentieth century, and they depend largely 
on Ahmad Baba’s notice.!® Ahmad Baba treats of Shatibi in Nay/ al- 
ibtihaj dj as as well as in Kifayat al-muhtaj!92 which supplemented the former. 
Nayl was written during Ahmad Baba’s internment period in Morocco, 
wher ‘he was taken as a prisoner after the invasion of the Sudan by the 
Sultan of Morocco in 1591. There, Ahmad Baba, though he was without 
his personal collection of sources, was able to use the books in the posses- 
sion of Moroccan scholars and in the libraries.2° 


The reasons why Ahmad Baba mentioned ShatibI while his predeces- 
sors did not, could be the following: 


‘First, as a general reason, the Nay/ was meant to be a supplement 
iba; “complementing what was missing in it and supplementing 
(the mention of) those eminent a’imma who came after him’’.2! 


a ‘Second, he was certainly better informed about the learned tradition 
in the Muslim West22 than Qarafi or Ibn Farhiin, and hence he was capable 
offal ing up the deficiencies of al-Dibdj. 

= i hird, he felt this deficiency more strongly because for a long time 
t here W as no other work on the subject but that of Ibn Farhun,?? and this 
too su fered from grave faults. 


Apart from such general considerations, Ahmad Baba’s high regard 


_ for Shatibi may be suggested as a specific reason why Ahmad Baba men- 


1 Shatibi. This esteem is reflected in the honorific titles with which 


; 
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he mentions Shatibi.24 His regard for Shatibi further manifests itse| 


when he disputes Abii Hamid Makki’s claim for his master Ibn ‘Araf, 
(d. 803 A.H.)25 as “being peerless in tahgigq (the skill of applying general 
principles of (Maliki) school to particular cases)’’.26 . 
tions Shatibi as one example of scholars who were in no way lesser thar 
Elsewhere he says, 


Ahmad Baba men 
Ibn ‘Arafa,27 


Among the people of the ninth (/sixteenth) century there are al-‘Aqbani and 
others who assert their attainment of the status of ijtihdd, while Imam ai- 
Shatibi and Hafid Ibn Marztq (d. 842/1438) declined itfor themselves. Itis 
certain that both of them had more profound knowledge (of shari‘a) and 
thus (were) more deserving of this status than those who claimed it.¢* 


We have dwelt long on the question of why Ahmad Baba first too! 
notice of Shatibi while others did not. 


Let us now discuss Ahmad Baba’s 
sources for his biography of Shatibi. 


Beside the sources mentioned towards the end of the Nay’, the mo: 
significant among them being al-Wansharisi,29 Ahmad Baba used Shatibi: 
own work al-’Jfadat wa’l-inshaddat.3° -Onsist 
Shatibi’s class notes and of anecdotes narrated by his teachers 
extracts from this work, as quoted by al-Maqgari?! in his Nafh al-1 
and by Ahmad Baba in the Nay, indicate that the /fadat must contain c 
siderable information about Shatibi’s teachers and himself. If that 


Ahmad Baba’s information about ShatibiI may be taken as first ha: 


As to our information in the following pages, it is based main|\ 
We have used the extracts of the /fadat as quoted in the? 
and Nafh. We have also used Shatibi’s al-MuwdGfagd@t and al-I'‘tisam 
preface of al-I‘tisa@m explains the circumstances that led to Sh 
thought on shari‘a passing through various stages and how he was accused 
of heresy.32 Al-MuwdGfagdi refers to the discussions33 in which Shai 
involved with other scholars. 


SHATIBI’S LIFE 


His full name is reported as Abii Ishaq Ibrahim b. Misa b. Mu- 
hammad al-Lakhmi al-Shatibi. We know virtually nothing about his 
family or his early life. The most that we can learn by deduction from his 
nisba is that he belonged to the Lakhmi Arab tribe. We know also that 
his immediate family came from Shatiba (Xativa or Jativa). This latter 
nisba has misled some scholars to maintain that Shatibi was born or lived 
in Shatiba before coming to Granada.34 This is not possible because 
Shatiba was taken by the Christians a few decades ago, and , according to 
the chronicles, the last Muslims were driven out of Shatiba in 645/1247.35 


Shatibi grew up in Granada and acquired his entire training in this 
city which was the capital of the Nasri Kingdom. Shatibi’s youth coin- 
cided with the reign of Sultan Muhammad V al-Ghani Billah, a glorious 
period for Granada.36 The city had become a centre of attraction for 
scholars from all parts of North Africa. It is not necessary to list here all 
the scholars who visited Granada or who were attached to the Nasri 


court, names such as Ibn Khaldiin and Ibn al-Khatib being sufficient to 
illustrate our point. 


EDUCATION 


_ We do not know when and what subjects Shatibi studied for his 


training. What follows is an account of some of his teachers, from which 
an idea of his training may be drawn. It appears that, according to nor- 
mal practice, Shatibi started his training with studies in Arabic language, 
grammar and literature. In these subjects, he benefited from two masters. 
He began his studies with Abi ‘Abd Allah Muhammad b. ‘Ali al-Fakh- 
khar al-Ilbiri37 who was known as the master of grammarians (Shaykh 

al-nuhat) in Andalus. Shatibi stayed with him until the latter’s death 


in 754/1353. Shatibi’s notes about al-Fakhkhar inthe /fadar illustrate 


clearly that he received a thorough training in matters pertaining to the 
Arabic language.38 


His second teacher in the Arabic language was Abii’! Qasim al-Sharif 
al-Sabti (760/1358), author of the well-known commentary on the Magstra 
BiG vest | 
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of Hazim.39 
He was chief QadiI in Granada in 760/1358. 


The famous Andalusian fagii Abii Sa‘id ibn Lubb began ! 
probably he suc« 


Ibn Lubb was well versed in fa/ 


recognized for his “rank of ikhtiyar (decision by preference) in 


in the Madrasa Nasriyya in 754/1353.4! Most 
Fakhkhar on the latter’s death. 


Shatibi’s training in figh was almost entirely c 


fatwa’’42 
but he entered 


Ibn Lubb. Shatibi owes much to this man, 
troversy on a number of issues with Ibn Lubb also.4;3 


We need not recount the names of all of Shatibi’s 
seems he benefited from all well-known scholars in Granad 
those who visited Granada on diplomatic missions. Among s! 
mention must be made of Abi ‘Abd Aliah al-Maqqari**> 
Granada in 757/1356 on a diplomatic mission sent by M 
Abt *‘Inan.46 Magqgari had an eventful career. Sultan A! 
him as his chief QadI, but soon Qadi Abii ‘Abd Allah al-F) 

Maqgqari was sent to Granada 
refused to returnto Fez. The Nasri Sultan arrested him and s< 
Aba’l Qasim al-Sabti and Abu’! Barakat Ibn al-Hajj al-Balfi 
Granada, followed him to Feztosecure hisrelease. MNevertheles: 
was tried by al-Fishtali and was convicted.¢7 


in having him deposed. fro} 


He is the : 


Maagari’s academic tastes were versatile. 
the rank « 


book on Arabic grammar. He was known as holding 
giq’’4% (expert on the application of general principle 
school to particular cases). 

Maaqari seems to have acquainted Shatibi with Raz 
al-figh. He started to compose an abridgement of Fakhr al-Di: 


(606/1209) al-Muhassal.49 He is also the author of a comme 
the MukAtasar of ibn Hajib who introduced Razism into Maliki: 


| ~ 
si 


He was called ““The Bearer of the Standard of Rhe 
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Abi ‘Ali Mansir al-Zawawis2 came to Granada in 753/1352. 

Ibn al-Khatib praises him highly for his scholarship in traditional as well 

as rational sciences. He appearsto have run into frequent controversies 

with jurists in Granada. He was accused of various things. Finally in 
765/1363, he was expelled from the Andalus.53 


Shatibi mentions Zawawi quoting his teacher, Ibn Musfir, saying that 
in his commentary on the Qur'an, Razi relied on four books, all written 
by the Mut‘tazilis; in usul al-din Abt’! Husayn’s Aitab al-dal@il, in usul 
al-figh his al-Mu‘tamad, in usil al-tafsir on Qadi ‘Abd al-Jabbar’s Kitab 
al-Tafsir (?) and in usal al--Arabiyya and bayan on Zamakhshari’s Kash- 
shaf.44 This comment seems to imply that Zawawi and his teacher saw 
in Razi a continuation of Mu*‘tazili Kalam. 


_ AlL-Sharif al-Tilimsani (d. 771/1369) also seems to have been critical 
of Razism. He studied with ’Abili and specialized in the rational sciences. 
Ibn Khaldiin mentions that Tilimsani secretly taught Ibn ‘Abd al-Salam 
the books of Ibn Sina and Ibn Rushd.55_ TilimsaniI was well-versed in 
both the traditional and the rational sciences. Contemporary scholars 
laid stress on his attainment of the rank of miujtahid.56 Ibn “Arafa lamented 


Tilimsant’s death as the death of the rational sciences.57 


From the above account of his notable teachers it may be concluded 
that Shatibi’s training must have been quite thoroughin both the traditional 
and the rational sciences. His main interests, however, as we shall see 
from the list of his works, were concentrated upon the Arabic language and 


usul al-figh, particularly the latter. 
SHATIBI’S INTEREST IN USUL AL-FIQH 


Figh was a very profitable and hence popular subject, but interest 
in usil al-figh Was rare in the Andalus.5% What induced Shatibi to interest 
himself in usul al-figh was his feeling that the weakness of fig/: in meeting 
the challenge of social change was due largely to its methodological and 
philosophical inadequacy. This weakness struck ShatibiI very early in his 


Maqgari is also responsible for initiating Shatibi int 
special Silsila of which we have spoken elsewhere.5®° Madqaari is } o 
for his book al-Haqg@’iq wa'l-rag@’ig fi al-tasawwuf.5 ' training years. He says: 

Ever since the curiosity of my intellect was aroused for understanding 


Mention must also be made of two of Shatibi’s teachers w Ris 
(things) and ever since my anxiety was directed towards knowledge, I 
__ always looked intoits [the shari‘a’s] reasons and legalities; its roots and its 


duced him to fal/safa and kalam and other sciences which are kn 
Islamic classification of the sciences : i “iences (al- al- i ie . : 

. - =" ss the Fational sciences | branches. As far as the time and my ability permitted I did not fall 
aqliyya) as opposed to the traditional sciences (al-‘uliam al-nag! acer | 
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short of any science among the sciences, nor did I single one out of the 
others. 


I exploited my natural capacity or rather plunged into this tumultuous 
sea... so much so that I feared to destroy myself in its depths... until 
God showed His kindness to me and clarified for me the meanings of 


Shart‘a which had been beyond my reckoning. . 


From here I felt strong enough to walk on the path as long as God made 
it easier for me. I started with the principles of religion (wsa/ al-din) in 
theory and in practice and the branches, based on these problems. (It was) 
during this period (that) it became clear to me what were the hida‘ and 
what was lawful and what was not. Comparing and collating this with 
the principles of religion and law (figh), I urged myself to accompany the 
group whom the Prophet had called a/-sawdd al-a‘zam (the majority).59 


One of the most perplexing problems for Shatibi was the diversity 


of opinions among scholars on various matters. Use of the princip! 


mura Gt al-khilaf made the problem even more complex. This principle 


as we Shall see subsequently,©° was employed to honour difference 


opinion by treating them all as equally valid. Because of this attitud 
diversity of opinions was proudly preserved even from the earliest days o! 


Maliki figh. Shatibi himslef recalled that the diversity in the state 
of Malik and his companions used to occupy his mind frequently. ' 


Studying with Abii Sa‘id b. Lubb, Shatibj faced such perplexitie: 


very often. He states: 


I once visited our master, AbO Sa‘id b. Lubb, the mus/dwir, along witt 

my friends... Hesaid, “I wish to inform you about some of the basic pri: 

ciples on which I relied in such and such a /fatwd, and (to explain) why |! 
intended for leniency in that”. We knew about his fatwa... We disputed 
with him on his answer... He said, “I want to tell you a useful rule ir 
issuing a fatwa. This rule is authentically known (as practiced) by th« 
scholars. The rule is not to be hard on the one who came asking for 2 
Jaiwa.”” Before this meeting various aspects in the statements of Mal 
and his companions used to confuse me. But now God cleared my mi 
with the light of this discourse.®2 


This satisfaction, however, did not last long. Shatibi’s indulg: 
the problem of murat al-khilaf shows that Ibn Lubb’s clarificatio 
not satisfactory. Shatibi felt that the body of the law was without spi 
formalism would remain devoid of reality unless the real nature of the 


theory was investigated.63 Shatibi’s works were dedicated to su 
investigation. 
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SHATIBI’S CAREER 


__-We do not find any allusion to Shatibi’s career or to his profession. 
Three conjectures, however, can be made. First, in Shatibi’s account of the 
accusations brought by people against himself, on one occasion it can be 
deduced that he was an imam and also a khafib in a certain mosque. 
During his period of trial, it can be assumed, he was dismissed from these 
posts.&4 

: ____The second conjecture can be made on the basis of the fatwds asked 
from him, that he was a mufti. Since he is never called al-mushdwir, it 
is difficult to maintain if he was officially appointed to this office. 


_ He, however, had a number of disciples. From this, a third conjec- 


pic. 
ture can be made, that he taught in the madrasa of Gharnata. 
hed 


Among his disciples, Ibn ‘Asim is noteworthy. He became the 
chief qadi of Granada. He is known for his Tuhfat al-hukkam, a compen- 
dium of fighi rules compiled for gadis. He also wrote an abridgement of 


Shatibt’s al-Muwafagat.®5 


/” 


HIS DEATH 


__ Shatibi died on eighth of Sha‘ban in 790/1388.6° 


Pe | SHATIBI ACCUSED OF HERESY 
Sometime during his career Shatibi was accused of introducing in- 
novations (bida‘). The exact date of this period of trial cannot be known. 
‘The inquisitive mind of Shatibi must have led him to discussions and 
controversies with other fugaha’. Most probably the period of trial occurred 
during the time he was writing his book al-Muw€afagat, when he corres- 
Ponded with scholars about a number of subjects. 


nm 7 


_ ShAatibi’s verses in reference to this trial indicate how he felt about 
‘these accusations. He says: 


= t i jab 
50) my people you put me to the ordeal (balayta) 


whereas an ordeal shakes violently 
ae one who whirls with it, until it seems to destroy him. 
(Xo ou condemn me) for preventing wrong, rather than 
[praising] for attaining good (mas/aha). 
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May God suffice me in my reason and religion.’ 


Shatibi recounts the story of this ordeal in a/-/‘tisam in the foll 


Oe 


ing words: 


I had entered into some of the common professions (Khutat) such as Kha/4aba 
(preaching) and im@ma (leading the prayers). When I decided to straighten 
my path, I found myself a stranger among the majority of my contem- 
The custom and practice had dominated their profession; the 


poraries. 
stains of the additional innovations had covered the original! traditior 


— 


(sunna)... 68 

I wavered between two choices; one to follow the sunna in oppos 

to what people had adopted in practice. In that case I would inevitab); 
get what an opponent to the [social] practices would get, especially wher 
the upholders of this practice claimed that theirs was exclusively the 
sunna.... The other choice was to follow the practice in defiance of | 
sunna and the pious ancients. That would get me into deviation [fron 
the true path] ... I decided that I would rather perish while following 
the sunna to find salvation... 


I started acting in accordance with this decision gradually in certain matte: 
Soon the havoc fell upon me; blame was hurled upon me I was ac- 
cused of innovation and heresy.®9 


Shatibi, at this point, enumerates the following charges th 


laid against him:7° 


(1) Sometimes I was accused of saying that invocai 
serve no purpose...That was because I did not adher 
practice of invocations in congregational form after t! 
prayer (salar). 


I was accused of rafd (extreme ShI‘ism) and of hatred 


(2) 
the companions... That was because I did not adhere 
practice of mentioning the names of the pious Caliph 
khutbha (Friday sermon)... 

(4) I was accused of saying that I favoured rising 
a‘imma {the ruler]...That was because I did not menti. 
names in the kAutha. 

(4) I was accused of affirming hardshipin religion... That was 


because I adhered to the well-established tradition 
and fatwds, while they ignored it and issued fatwa: 


[ were 


i@ Titual 
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dance with what was convenient to the enquirer... [cf. Ibn 


Lubb’s above statement.] 


(5) I was accused of enmity against the awliya of Allah (friends 
of God)... That was because I opposed some of the innovat- 
ing sifis who opposed the sunna... 

ShatibiI was accused of bid‘a (heresy) mainly because he opposed the 

practices of the fugahad’. Particularly, as we shall see later,7! one_of the— 


controversial problems was that of mentioning the name of the Sultan i 
the khutba and praying for him towards the end of the ritual prayers. 


Shatibi called this practice a bid‘a. His action shook the foundations of 
the political power of the religious élite. On this issue, it is interesting to 
note that he was opposed by all the gadis in Spain and North Africa as well 
as by some dignitaries holding government offices.72 


Shatibi’s aboye account of his trial for bid‘a, refers to the controversies 


that brought him into conflict with other scholars. What follows are 
the details of his main disputations. Here we have limited ourselves to 


theoretical problems. 


SHATIBI’S DISPUTATIONS 


The Granadian society had been changing rapidly and its impact on 
As discussed in the preceding chapter 
introduction of new educational system, changes in the authority patter BEN Ap t 
of Granadian jurists, permeation of tasawwuf and aaa Eaton hy | | 


Islamic Law was quite conspicuous. 


discussed below. 


TASAWWUEF AND FIQH 


Shatibi was much worried not only by the fact that tasawwuf com- 
_prised a number of rituals which he considered as bid‘a but also by the 
fact that fasawwuf was having an adverse effect upon figh and usu! 
did not oppose the sifis on certain matters if they followed their peculiat 
practices individually or as a requirement of ftasawwuf. What he opposec 
‘under the influence of fasay 
should suggest that these things were obligatory in a /fighi sense 


was that certain sifis or certain fugaha 


following two issues became very prominent in this concern. 


THE OBLIGATION OF FREEING THE SIRR 


A certain scholar sent an epistle to Shatibi in which unde! 
rubric, ‘“What is obligatory for a seeker of the Hereafter to observe and do , 


he wrote the following: 


If a certain thing distracts someone from his prayers even for a while, 


he must free his inner self [Sirr] from this distraction by getting rid of |! 
even these distractions number as many as fifty thousand.’ 


Shatibi objected to this statement strongly. He disputed its 


gatory claim. He argued that if freeing the inner self were a univers 
obligation, it would lead to absurdity because it demands that peop 


isAveiih. vw 


which agitated the minds of scholars of this period. Shatibi ck keen 
interest in these developments and wrote to scholars disputing their op. 
nions and practices on certain matters and raising fundamental question: 
about the goals and ends of Islamiclaw. A few of such disputations ar 


j' iv 
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' — Ae 
should get rid of their property and abjure their towns, villages and families 
since these ae constitute distractions. He adds that poverty is the 
major source of distraction, especially if people are occupied with the 
worries - large aes. 74 


. a 
ar ee 


SUBMISSION TO A SHAYKH 


introduction of farigas, sifism passed into a new shase 
1a the le pre vious phase, more significance was attached to books on mn. tasaw- 

. aan 73 Tn the new phase, however, as we have pointed out earlier in the 

: onyks of Abii Ma ‘all, the initiation without a shaykh was considered for- 

~ Such an emphasis on submission to a shaykh generated a debate 

1g th e scholars. 


“iy 


| A cording to ShatibiI submission to a shaykh led to a belief in the 
supe periority of the shaykh to all other religious leaders. It was rath 
claim n to reli igious authority which only befitted the Prophet Muhammad.77 
According g to some sufis, including Qushayri, sifism was nothing more than 
piritual fi qh (figh al-batin).7* It was, therefore, questionable for Shatibi 
th that gee ponld submit oneself totally to a shaykh to be initiated into a 


He 4 discipline ; the discipline could be known from books. 


4 af tibi ‘composed a query in which he summarized the arguments 
F of both par ies and sent this to a number of scholars in North Africa. 

‘Three of ' ae 1 sponses to this query have come downto us. Those of [bn 
-al-Qabbab (a. 7179/1377) and Ibn ‘Abbad of Ronda (d. 792/1389) were 
Prese e served ‘by Wansharisi in his al-Mi‘yar al-mughrib. They are repro- 
duced by y F P: aul Nwiya i in al-Rasa’il al-sughra of Ibn ‘Abbad79 and commen- 
ted and elaborated in his well-known work Ibn ‘Abbad de Ronda. The 
the a pee answer was written by Ibn Khaldiin in Shifa’ al-sa’il li tahdhib al- 
” masa’ il, a\ wailabl ble in two editions by Tavit Tanji®! and by Khalifé.%2 


f 
ry id 


he 
i+ 


? Ibn ‘A bbad maintained that, ‘“‘on the whole, the (submission to a) 
- sha aykl h is an essential fact in the journey on the path of tasawwuf; no one 
| can deny thé t 83 He, however, distinguished between two kinds of 
_ Shaykhs: ' Shay ykh al-tarbiya (educator) and Shaykh al-ta‘lim (instructor). 
The former is not essential for every “‘traveller’’, while the latter is necessary 
- for every ryone. He also pointed out that reliance on the “educator’’ - shaykh 
is the approac ¥ ch of the modern (muta‘akhkhirin) siifis, while the ancients 


| relied on the * instructor” - shaykh 84 
pe 
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Ibn “Abbad stressed that the initiation to the msytic state (hii) 
exclusively belonged to special individuals. No one could open its doors 
except those whom God had chosen for that purpose.§ 


INVOCATION AFTER THE PRAYERS 


The mention of the ruling Sultan or Khalifa as a symbol of legiti- 
macy had long been accepted in practice. Al-Muwahhidiin gave the prac- 
tice much more significance by making some additions. Especially the 
Muwahhid Caliph “Abd al-Wahid al-Rashid (630-640/1232-1242), fearing 
the dissensions among various groups of the family and in order to check 
a general decline of al-Muwahhidin, re-established Mahdi’s (Ibn Timart) 
institutions which had been discontinued by such caliphs as al-Mansir 
(580-595/1184-1199) and al-Idris Ma’miin (620-630/1229-1232).86 One 
of such institutions was the invocation of the name of the ruling caliph after 
the prayers in congregational form. This was an innovation, but it gra- 
dually became so much established that opposition to it was considered a 
political as well as a religious offence, punishable by death.87 


Contrary to the claim of the other fugahd’ about the consensus on 
the acceptance of this practice, ShatibI argued that it was a bid‘a and that 
scholars had always expressed their dissent against this practice. When 
this practice was introduced into Spain in the twelfth century, some of the 
Maliki fugaha’, namely Abi ‘Abd Allah b. Mujahid (d. 574/1178) and his 
disciple Abi’! ‘Imran al-Mirtali, opposed it at the risk of their lives.* 


The practice continued even after the Muwahhidin, obviously for 
political reasons. Most probably it was Shatibi who publicly opposed this 
practice by disregarding it whenever he was leading the prayers. This 
public act of defiance raised havoc for Shatibi. The issue became a sub- 
ject of heated discussion; Shatibi, however, did have some followers. 
From a letter written by Shatibi to one of his followers, it appears that an 
imam who rejected this practice in favour of Shatibi’s position was deposed 
from his imdama and was denied all other privileges and was put to trial *? 


The first two refutations offered against Shatibi were the following: 
one by the Qadi of Andalusia, Abi’l Hasan al-Nubahi, Mas’alai al-du‘a 
ba‘d al-salat,9° the other by the mufti and mushdwir of Granada and 
Shatibi’s teacher Abi Sa‘id ibn Lubb. The book is called Mas’ala al-'ad- 
‘iyya ithr al-salat.9'. 


a 


HIS WORKS 


The following is a list of Shatibi’s works known to us. They be 
long mainly to two fields; Arabic language and grammar, and jurispru- 


dence. 
1. SHARH ‘ALA AL-KHULASA FI AL-NAHW 
A commentary on Al/fiyya by Ibn Malik, in four parts: 
Mentioned in: 
(i) Al-Maqgari, Nafh al-tib, Vol. VII, 275: (ii) Kahhala, Mu‘jan 
al-mu‘allifin, 1,118, (iti) Sarkis, Mu‘jam matbii‘at al-‘Arabiyya 
1090; (iv) Fihris al-azhariyya, IV, 255; (v) Nayl, 48; (vi) Al: 
Makhluf, Shajarat al-nir al-zakiyya, 231; (vii) Zirkali, al-A ‘lan 
1,71. 
MS. al-Azhariyya / 1487 / 10806. Beginning: 
con] Lb pe 5, Keg cole Lb fe Sari Lil 24 
Four volumes containing Parts I, II, III and V, written in old naskh 
Copyist’s name: “Umar b. “Abd Allah al-Manzarawi. The complet | 
the third part by the copyist is dated 868 and the fifth 872 A.H. Each page 
contains 27 lines, 27 cm.95 


2. ‘UNWAN AL-ITTIFAQ FI ‘ILM AL-ISHTIQAQ 


Mentioned in: 

(i) Nayl, 48; (ii) al-A ‘lam, 1,71; (iii) Shajara, 231: (iv) Kal 
Mu'‘jam, 1, 118; (v) /dah al-makniin [Al-Baghdadi, I¢ 
makniin (Cairo, 1945)], 127. 


3. KITAB USUL AL-NAHW 


Mentioned in : 

(1) Nayl, 49; (11) al-A ‘lam, 1,71; (iii) Shajara, 1,231. 
Shatibi mentions both of the above books (i.e. nos. 2 and 2 
his Sharh al-alfiyya but Ahmad Baba recalls reading elsewh« 
that Shatibi destroyed both of those works in his life-time. 
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4. AL-IFADAT WA’L-INSHADAT/INSHA’AT 


Mentioned in : 

(i) Nafh, VII, 187-192, 276-301; X, 139-140; (i1) Nayl, 48; (iii) 
Sarkis, Mu‘jam, 1090; (iv) al-A ‘lam, 1,71; (v) Kahhala, Mu‘jam, 
1,119; (vi) Shajara, 231; (vii) Nwiya, Ibn ‘Abbad, 252. 


As mentioned earlier, the extracts of this work in Nafh and Nay 
show that this was Shatibi’s collection of class notes and discussions.97 
Maqqari and Ahmad Baba, both have used it as a source of information 
about the scholars whom Shatibi mentioned in this work.98 


5. KITAB AL-MAJALIS 
A commentary on the chapter of sale (buyu‘) in the Sahih of al- 
Bukhari. 
Mentioned in: 
(i) Nayl, 48; (11) Shajara, 231; (iii) Sarkis, Mu‘jam, 1090; (iv) al- 
A ‘lam, 1,71. 
6. AL-MUWAFAQAT 
The original title being ‘Unwan al-ta‘rif bi asrar al-taklif. An 
epitome of this work was done by Qadi Abi Bakr b. ‘Asim (d. 829 
A.H.)99 
Published 
(a) First published in 1302/1884 in Tunis by the government press, 
edited by Salih al-Qa’iji, ‘Alf al-Shanifi and Ahmad al-Wartatanil. 
(b) Reprint of the first part of the above in Kazan in 1327/1909 
with an introduction in Turkish by Misa Jar Allah. (c) Third 
(in fact, the second complete) print in 1341 /1923 in Matba* 
Salafiyya, Cairo, edited by Muhammad al-Khidr Husayn, the rector 
of Al-Azhar, and partly by Muhammad Hasanayn al-"Adawi, the 
Administrator of the Religious Department, Government of Egypt. 
(d) Fourth print in Matba‘ Mustafa Muhammad (n.d.), edited 
with extensive notes by Shaykh ‘Abd Allah Daraz. (e) Fifth 
print in Matba‘ Muhammad ‘AIi, Cairo, in 1969, edited by 
Muhammad Muhiy al-Din ‘Abd al-Hamid. 
7, KITAB AL-I‘TISAM 
Published 
(a) Partly published in a/-Mandr, XVII, (1333/1913).1°° 
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(b) Published in Matba* Mustafa Muhammad, probably in 1/9): 
This edition was edited by Muhammad Rashid Rida, the edito; 


of al-Manar. It is based on an incomplete MS. from the libran 
Shandgiti. 


8. A MEDICAL TREATISE 


MS. University of Leiden: 139r-140r; CCO 1367; Warm) 
331-(3b). 


The University of Leiden holds this MS. 1°! The treatise 
mentioned by any major authorities on Shatibi. The catalogue 
attributes this treatise to Shatibi and, significantly enough, it de 
as having been written down by his (Shatibi’s) pupil (?) Ibn al-Kha! 


The probability that Shatibi was the author of this treatise is heig 
tened by the following points. Among Shatibi’s teachers, there is me 
of one al-Shagiiril.1°3 We have no further information about hi 
other sources we know that a family from Shaqira was known 
of physicians. Among them Abi Tamam Ghalib al-Shagir) 

“Abd Allah al-Shagirl are known as the authors of medical treatise 
We also know that Ibn al-Khatib was associated with both of ' 
He is also the author of certain medical treatises.!°° 


From these facts, it might conceivably be argued that Shatit 
been taught by one of these Shagiris, had an education in medi 
hence could be the author of a medical treatise. 


9. FATAWA 
1. Preserved in: 


Al-Wansharisl, al-Mi‘yar al-mughrib ‘an fatawa ‘ulama’ | 
wa’l-andalus wa'l maghrib (Fas, 1314-15 A.H.), I, 22, 24 
267-68; II, 230, 401-403; III, 163; IV, 146: V, 17-19. 
186-189, 192: VI, 254, 179; VII, 68-74: VIII. 235: IX. 163-165 
181, 478: X, 31-37, 82-83, 87, 88-91, 96-98. 107-111: XI. 6.7 
8, 11, 16, 19, 28, 201-11. 


2. MS. Mentioned in Caisiri, Bibliotheca Arabica Hispana F: 
alenisis, 1, 460/No: 1,096. 
Mentioned in : Nay/, pp. 49f. 


Pre 
~~ 


| 
| 
| 
| 


NOTES 


1. This is Ahmad Baba (d. 1036/1626), the author of Nay/ al-ibtihdj. For details on 
his life and works see M. Chenebt, “Almed Bata” in EZ, (1st ed.), Vol. I, 191-2; 
Levi Provencal, “Ahmad Baba", E.J., (2nd ed.) Vol. I, 279-280; J.O. Hunwick, 
“Ahmad Baba and the Moroccan Invasion of the Sudan (1591), Journal of His- 
torical Society of Nigeria, II (3, 1962), 311-28; same author, ““A New Source for 
the Biography of Ahmad Baba al-Tinbukti (1556-1627)”, Bulletin of the School 
of Oriental and African Studies, X XVII (1964), 568-593; Muhammad Makhldf, 

Shajarat al-nir al-zakiyya (Cairo, 1349 A.H.), Vol. I, 298. 


Available to us in two editions; in Maghribiscript, (Fas: Matba‘ Jadida, 1317A. 


H.); second edition, printed on the margin of Ibn Farhin, A/-Dibdj al-mudhahhab 
(Cairo 1351). (Henceforth the reference Nay/ will refer to the latter edition). 


The question of Ahmad BabAa’s sources for Nay/ has been dealt with by scholars 
with varied competence. To my knowledge the best review available is still that 
by Cherbonneau whichis mainly a re-enumeration of the sources which Ahmad 
Baba himself mentions towards the end of Nay/(p.361). Cf. the following: 


I. E. Fagnan, “Les Tabaqat Malikites’” in D.E. Saavedra, Homenaje a D.E. 
Codera, (Zaragoza, 1904), 110. 


2. Cherbonneau, “Lettre 4 M. Defremery sur Ahmed Baba le Tombouctien, 
Auteur du Tekmilet ed -Dibadj”, Journal Asiatique, 5€ serie, I (1853), 93-100. 


3. Ibn al-Fakhkhar al-ilbiri, Abd ‘Abd AWah al-Maqaqari, Abt ‘Abd Allah al- 
Tilimsani and Abfi’l Qasim al-Sabti are some of such common teachers. Cf. 
Maqaari (Nafh al-tib, (Cairo: Matba‘ Sa‘ada, 1949), VII, 187] gives an extract from 
al-Shatibi’s [/ddat where al-Shatibi mentions Ibn al-Khatib among others who 
attended with him al-Maqaqari's lectures in 757 A.H. 

4. See below p. 112. 


. Ibn Zumruk whom Ibn al-Khatib patronized and who later replaced Ibn al-Khatib 
when the latter defected to Tlemcen, was a close friend of al-Shatibi. See Nafh 
al-tib, X, 139 and F. de al Granja, “Ibn Zamrak”, in EJ. (2nd ed.) Vol. III, 972-73. 


. Ibn Khaldiin’s Shifa’ al-sa’il li tahdhib al-rasa’il, ed. by Muhammad b. TAvit al- 
Tanji (InstambOl, 1957) was written in response to a query sent to scholars in the 
West of whom the names of Ibn Qabbab and Ibn ‘Abbad are confirmed by Wan- 
sharisi. The attribution of this treatise to Ibn Khaldtin has been doubted by 
scholars. See: Talbi, “Jbn Khaldin’’, EJ. (2nd edition), Vol. III, p. 828. Tanji, 
the editor of this work, however, argues in detail in fayour of such attribution. 


He is of the opinion that it was Shatibi whose tazyid (query) is referred to in this 
treatise. See his Introduction, p.r. 


: Shatibi, al-I‘tisdm, ed. Rashid Rida, (Cairo, 1915), Vol. Il, 84, quotes an extract 
‘saying “As narrated by one of our contemporary writers’’ which exactly corres- 
ponds with al-Jidja, (Cairo, 1319 A.H.), Vol. I, p. 75. 


soe 


114 ISLAMIC LEGAL PHILOSOPHY 


8. Various dates have been suggested for the year when al-Ihdfa was comple 
For imstance Mahdi, (Jbn Khaldiin’s Philosophy of History (Chicago, 1964 
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; 115 
n. 5} suggests 763/1361-62. This date is not possible because (1) [bn Al-Khati 19. The extract of the relevant entry of this work is available to us in a/-Muw4faqdt 
enumerates among the works of Ibn Khaldin, already completed, a treatise on loge (Tunis edition, 1302), Vol. IV, as an appendix, pp. 1-4 

which he wrote for Sultan Muhammad V of Granada. We know that Ibn Kha 20. Nayl was completed in 1005 A.H. (Fagnan, op. cit.). For details on this invasion 
diin’s stay in Granada was in 764-65. Hence the date of al-Ihata must be aller and Ahmad Baba’s life, see the sources mentioned above in n.1. 
7165/1363. (2) Secondly, al-Ihafa recounts the events in the year 771/1369 (op. | 1. Nayl v.12 
cit. Vol. Il, p. 58), which places the date of its completion after 771/1369. ki | at? 3) le 
because of the second evidence that we believe that a/-Jhdfa must have been fina 22. Compare the sources mentioned towards the end of al-Dibaj by Ibn Farhtn and 
completed in 771/1369. those mentioned by Ahmad Baba for his Nay/. Ahmad Baba’s sources mostly 
relate to the Muslim West, while a/-Jhdta is the only source related to the Muslim 
. N l-fib, TV, 195-201. | he : 
2 ahd ai West, which is mentioned by [bn Farhin. 
10. For details on the literature of Maliki Tabaqfat see: E. Fagnan, ‘Les Tabaqit Mal- | 23. Nayl, p. 16. 
kites’ pp. 105-113. 24. Ibid., p. 46. 
11. Nayl, p. 30. 25. 
12. 


A well-known and influential scholar in Tunis in Shatibi’s time. He was imam 
of Zaytina mosque for 50 years. He was the foremost among Ibn Khaldiin’s 
bY rivals when the latter was stayingin Tunis. He had correspondence and discussions 
fragments were availble to him). Al-Oabbab’s commentary on Qané an : with Shatibi on the question of murda‘at al-khilaf. See Ibn Maryam, al-Bustdan fi 
noticed in the following manner: “someone among my pupils mentions that be dhikr al-awliya’ wa al-‘ulama’ bi Tilimsan, Ed. Muhammad _ b. Cheneb (Algiers 

(i.e. al-Qabbab) wrote a commentary on Qawd'‘id al-Islam” 


For instance, Ibn al-Qabbab was a well-known jurist in this period, bu 
FarbOn derives his information about him from a/-lhdta (of whi 


~“h wher aul ‘he 
» . 


_ Al-Dibdi al-mudh 1326 A.H.), pp. 194-195. 
hhab, op. cit. p. 41. 26. Nayl, p. 277. 
13. The author's note at the end of the book sets the date of its completion in? 21. Ibid. 
A.H. Ubid 362). There are, however, many entries which mention dates beyon¢ 28. Ibid.,.p. 217. 
761 (e ne 330) one of Te aa aan pre ea =, a = oe 29. Aba’l ‘Abbas Ahmad al-Wansharisi (d. 914/1506), Al-Mi‘yar al-mughrib wa’l 
-£. AP ; ; ; ot ~~ “5 jami* al-mu‘arrab ‘an fatawa ‘ulama’ Ifriqiya wa'l Andalus wa’l Maghrib (Fis, 
p. 110) considers such entries as later interpolations and to him the date of it x 
rs : 1314 A.H.) 
completion is certainly 761. 30 
14. Al-Dibaj, p. 2. 


. See Nayl, pp. 69, 283, 346. 
31, 
15. See Fagnan, op. cit. p. 111. 


Maqgqari supplies lengthy extracts from al-Ifadat in Nafh, Vol. VII, pp. 187-192 
16. 


(regarding Abi “Abd Allah al-Maqqari); pp. 276-301 (about Ibn al-Fakhkhar 
Still in Manuscript form. (Bibliothéque Nationale de Pairs No aD and Vol. X, pp. 139-40 (about Ibn Zumruk). 
4614: ZaitOna, No. 3245) vide Fagnan op. cit. p. 111. 32, Al-I'tisam, op. cit. pp. 9-12. 


33. Al-Muwafagat, Vol. IV, pp. 150f. 
17. See for/instance HNayi, \pp- 151, 52,, $8. 34. I. Goldziher, [Streitschrift des Gazali gegen die Batinijja-sekte (Leiden, 1916), 
18. Among these notices we may mention the following: 


} p. 32] said that Shatibi “dem aus Xativa stammenden, sp&ter in Granada pyaar | 
(1) Ignaz Goldziher, Streitschrift des GazGli gegen die Batinijja - Sekte (Leider The same mistake was carried over by Brockelmann, G.A.L.S. I, p. 374; “a 
1916), pp. 32-34, where he mentions a/-Muwdfagat.(2) D.S. Marg Re- 


. or 
a0 / 


Xativa, gest in Granada”. Asin Palacios was also misled by the misba, as he Aira 
cent Arabic Literature”’ in J.R.A.S. (London, 1916), pp. 397-98, where he reviews that Shafibi lived in Shatiba, see Asin Palacios transl. by M.L. de Céligny. 
al-I’tisam. Among the biographical notices are: Brockelmann, Supp. //, 374-7: “Un Precurseur Hispano-Musulman de Saint Jean de la Croix”. Etude Carméli- 
Muhammad Makhlof, Shajarat al-nir al-zakiyya, (Cairo, 1349), p. 231: Ism: taines, 1932, 1D. 121-22, vide P. Nwiya, Ibn ‘Abbdd, op. cit., p. 173, n.2. 

Pasha Baghdadi, /dah al-maknin, supp. to Kashf al-zunin (Cairo: Babiyya. 194° 35, Levi-Prove , “Shatiba”, E.I. (Ast ed.) Vol. IV, p. 337. 
Vol. Il, p. 127; MahbmOd Hasanal-Toniki, Mu‘jam al-musannifin 344 _ 


fin, 
Vol. IV, pp. 448-454; “Abd al-Muta‘4l al-Sa‘idi, A/-Mujaddidin f 


Ji f-isiam (Ce 37, Ov 
NamOdhajiyya, n.d.), pp. 307-12; Fadil b. ‘AshOr, A‘/am al-fikr al | tartkh 


See above note no. 3 and Nafh al-tib, op. cit., Vol. VII, p. 275; Shajara, op. cit., 
: “isiaml fit Vol. I, p. 228. | 
al-maghrib al-‘arabi (Tunis: Najah, n.d.), pp. 70-77; YOsuf [lian S 


Mu ‘ja 38. Nafh al-tib, Vol. VU, pp. 276-278; 297-301. 
al-matbuat al-'Arabiyya wa'l - mu‘arraba, Vol. I, (Cairo, 1928) p. 109U: Kha! 39, Kabbila, Mu'am, op. cit., Vol. VIII, p. 252. 
al-Din al-Zirkili, al-A‘lam, Vol. I (2nd ed., 1954), p.71; Kahbdla. My jom 40, ; ra, 0. pats wel. I, p. 233. 
al-mu‘allifin (Dimashq, 1957), Vol. I, pp. 118-19. 
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45. Nafh al-tib, Vol. VU, p. 134. 


46. Al-Ihdta, Vol. I, p. 139. 
47. Nayl, p. 250 
48. Shajara, p. 232. 
49. Nafh al-tib, Vol. VII, p. 206. 
50. See above p. 61f. 
51. Nafh al-tib, Vol. VII, pp. 232-249. 
$2. Nayl, op.cit., p. 245, 346; Shajara, I, p. 234. Zawawi was alive until 770 AF 
$3. Nayl, p. 346. o: J ont . 
$4. This extract from Shatibi’s al-[fidat is quoted by Ahmad Baba in Nay! p 6 : : : sail (Beyrouth, 1958) 
and by P. Nwiya, in Ibn ‘Abbdd de Ronda, p. XX XIX, no. 2. 
55. Muhsin Mahdi, op. cit. p. 35, n. 2; Nayl, p. 256. 
56. Nayl, p. 256. 
57. Ibid. p. 258. 


$8. The lack of interest in us al-figh is observed by Ibn Sa‘id as quoted by Maggar I 


in Nafh al-tib, Vol. I, p. 206. 
$9. Al-I’tisam, Vol. I, p. 9- 
60. See below pp. 2098f. 
61. Nayl, p. 221. 
62. Ibid. 
63. Al-Muwdfagat, Vol. I, op. cit., p. 22. 


64. Shatibi, in a letter to his friend, implies that dismissal from the office of ;mam or 
kKhazib of a mosque was usual after one had opposed bid'a practices Se ViCnirg 1046) n 9<: ata <i_t 
Wansharisi, al-Mi'ydr al-mughrib, Vol, XI, p. 109. ~ PINs 5 ahs ees Sapo Le 

65. Leon Bercher, (ed. Transl. and Comment. on) Ibn ‘Asim al-Maliki a!-Ghamat, eS a; comes | | 
Al-“Acimiyya ou Tuh‘fat al-hukkum fi nukat al-‘ugoud wa'l ah'kam, (Alger, 195%), 

66. Nayl, p. 49. Lag Tee OE ag 

2 : loroc | 

68. Al-I'tisdm, op. cit. p. 9f. 
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70. Ibid., p. 11 ff. 
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lbid. 
Nayl, p. 47 


See Renaud, “Un médecin du royaume de Granade: Muhammad as-sagOri,’ 


Hesperis Vol. XXXIII (1946), pp. 31-64. 

Renaud, “Deux ouvrages perdus d’Ibn al-Hatib: Identifi‘s dans des manucen 
de Fés - Conclusion sur Ibn al-Hatib medecin”’, Hesperis, XXXIII (1946). » 
213-225. Also Nayl, pp. 264-265. 


CHAPTER THREE 


FATAWA 


In Chapter one we discussed in general the political, social, religious, 
economic and legal developments in the fourteenth-century Granadian 
society. In the course of that discussion we indicated how the society was 
undergoing some significant changes. The spread of sufi farigas, the in- 
fluence of Razism, and the establishment of a madrasa system were parti- 
cularly imporatnt contributions to the decline of the supremacy of the 
fugaha’. More significant were the economic changes caused by new 
developments in Mediterranean trade that geared the Andalusian economy 
to a type of mercantilism. These changes were immediately felt in the 


domain of Islamic law. The existing legal system was not able to accom- 
modate these new circumstances. 

In a number of situations, the new practices apparently came into 
conflict with the teachings of Islamic law. Perplexed, the people asked the 
jurists to solve the resultant problems. The jurists, in their responsa 
(fatawa) made an attempt to reconcile the new practices with Islamic law 


or to reject them. 
This chapter studies Abt Ishaq Shatibi’s fat@wd@ with the following 
questions in mind: 


(a) What subject matters in Islamic law were affected by these social 
changes and to what extent? 
(b) In which subject matters did the Islamic law adopt the social 


changes? 
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(c) To what extent were these social changes related to the soci 


conditions discussed in the preceding chapters? 


(d) How did the legal theory respond to these social « 


f ' 


What methods were used to adopt or reject these changes? 


Shatibi’s fatadwa, studied in this Chapter, are available | 


in the following sources: 


(1) Al-Wansharisi A/-Mi‘yar al-Mughrib...., (12 volumes 


(2) Lopez Ortiz, ““Fatawa Granadinas....’’2 


In this study, in addition to the above-mentioned a/-) 


Lopez Ortiz used another collection of fafawa that 
in manuscript form.$ 


(3) Certain references to Shatibi’s fatdwa in the followins 


Muwafagqat, Al-I‘tisam, and Nayl al-Ibtihdj. 


The total number of fatadwa studied in this chapter is 40 a: 
may be distributed in the following categories: 


(i) Exegesis: 1; 

(ii) Theological matters: 2; 
(iii) Ritual and worship, cleanliness, rituals, prayers: |2 
(iv) Family, divorce, inheritance: 5; 

(v) Property, objects of property, wag/f: 5; 

(vi) Taxes, zakat, kharaj: 3; 
(vii) Contract, sale, hire and lease, society: 11; 


(vill) Procedure, witness: |. 
EXEGESIS 


Responding to a request, Shatibi explains in his fatwa the | 
of an hadith gqudsi4, in which God is quoted showing His affect 
closeness by becoming the ears, hands and feet of a person who en. 
to approach Him. Shatibi finds that this hadith implies anthropo: 
but without denying the authenticity of the hadith, he explains 
apparent anthropomorphic implications can be removed by the n 
ta’wil (interpretation)5. 


ATIPCS 


4 they 
J > ~ 


~ Tc 


7, art, y 
we, _ —FATAWA 


wa speaking, * “exegesis” is not a fighi subject matter; the figh 

book ee rally do not include discussions on this subject. Yet exegesis 

often finds a ' ae | fatawa. Such questions, however, arise out of certain 

problems which ar indirectly related to practices which may come into 

— conflict with the an ngs of Islamic law. The response in question was 
_ most probably pron npted by the spread of siifism in the Andalus. 


3 _ THEOLOGICAL MATTERS 


Again, discu Is SS sions about theology are not one of the subjects treated 
in figh books, yet it is a very common subject in Satawa. It may also be 
argued that since a larger part of the provisions of Islamic law are appli- 
cable to Mus ims , the question of “who is a Muslim’’, even though 
al quest ion, is quite relevant to figh. 


In addition ‘to Shatibi’s ets fatawa reveal another aspect 
of the relevar ince of dogma tough _A dogma may sometimes Eatoee res- 


Shatibi was a ske ze 1 about a er; who interpreted Qur’anic terms to his 
intage, claimir ing that commands about worship were metaphoric. 

insisted eet direct knowledge of God was possible and that 
10t provid true knowledge. 


— = ee 9 oe 
= 


bi in very Vcc term declared that the siifi was a kafir, and 
t be sentencec to death (wajib al-qatl). This “‘sufi’’ rejected 
iculed the “‘shari‘a” and its transmission and mocked the names 


~~ 


| myer appe: to disagree with Shatibi’s view on heresy. As 
has pc foied d out, Shatibi categorically states that “‘it is not 
ate absolute ly the capital errors of these sects so that they 
matized as kuffar.”7 Shatibi is quite clear, Rahman observes 
roncous belief and practices can and must be exposed but 
¢ to locate ¢ absolutely the holders of these practices.’’s 


bove-c ite od vies : y of Shatibi does not correspond with his ab- 

n the Kufr of an individual suff or in the unacceptability of the 

entioned in th e fatw . We do not, however, here face a con- 
Pol aay 

Ral at obse ations are derived from a certain context 

discussing a peoblem of heresiology.2 Is it possible to 

) (the sa ved s sect), the sect which is on the right path to 
en, 


oe 
se 


; ee 


EEE 
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-FATAWA. coe oe 123 
the exclusion of others? Shatibi, there, is dealing with the impossibility 


a 
“as . SAaVIT (e) udly 
of such a definition. This stand, however, does not mean that the beliefs i oh +: ES, A one See declaring the Greatness 
and practices implying kKufr cannot at all be located; Shatibi’s stress is ae eth Leb te 
rather on the impossibility of locating the one sect with the absolute truth. ) 


shaking hz ands and embracing each other after the ‘Id prayers. 19 
Fiat ieee 


E . : \dding certa r | sentences in the "adhan (call to prayer).2° In 
The other fatwa related to this subject matter concerned the wax / poe 

; a. , isam, Shatib si refers to the practice of adding the following 
industry. For their Christian customers the Muslim artisans manufac- | 


1¢ call for morning prayers: Ene day dawned, praise be 
tured wax candles resembling hands in prayer. This resemblance apparen- Ae 4”? 1 ve pp + aa eee S¢ % “P 
tly violated the teachings of Islam about strict monotheism that forbade f ; 


at 
any representation of the human figure in sculpture or paintings, since such 
an attempt would resemble God’s act of creation. Shatibi dismissed 
the objection and declared this industry lawful. Quoting earlier Maliki 
jurists, Shatibi argued that what is forbidden is the representation of the 


complete figure; a figure without its head in particular had been previously 
permitted in Maliki figh.'°. 


asbth al-ghab bir: tt had become the practice of the people that 
fter the burial of the deceased, they gathered for seven days 
nd recited th Qur an loudly in congregation. Shatibi consi- 
ec stom equivalent to ma’tam (mourning) which was 
1 in } Tg gee a 
| eee > ree : 
Y eten t responses emphatically rejected the common 
as bid‘a, there, were two customs in regard to which 
xibili ity. ~T n Maliki fiqgh uncleanliness (najasa) is a legal 
: ualificatior if. hukmiyyc ) in opposition to the sensory (hissiyya) or 
had been introduced in this domain. These new practices were considered a 1 (‘agliyya) a cation.23 Cleanliness (tahdra) can be deter- 
*ibadat. in his response to the inquiry about these practices, Shatibl nine .] 12 . Khamr (wine) and mayta (a corpse) are un- 
condemned them on two grounds: first, that they were-bid‘a (innovations) ur’an. 24 Accordingly if either of these two 
and second, that they imposed certain practices as religious obligations, happens to fall into som hi 12, they make that thing unclean, and that 
whereas the right of imposing such an obligation belongs only to God 


UU. 


incleanline not be ri rem oved by sensory or rational methods. 
The practices condemned by Shatibi in this regard included the follc 


llowing: 


(a) Reciting in congregation the Quranic chapter Yasin on the 
occasion of bathing the deceased in preparation for burial.'! 


7 
Ca th e abor 


RITUAL AND WORSHIP 


ct « 
tO 


A number of new practices, mostly under the influence of sifism, 


ad sy “gt 

uch si — and were referred to Shatibi for am opi- 

= ate of earthenware was made unclean by khamr ;25 
Ce erned son me unclean thing (in another similar fatwa this 

(b) The practice of the group of people called s#fiyya who assemb!- Ww as 5 the ir ak made unclean by the dead body of a mouse 
ed in some zawiya, performing dhikr (chanting the names of God t 1 on theQ ur’ é _ Other muftis declared these things unclean 
or some such formula), singing and reciting poetry.!? : ye not permissible ; the earthenware to be disposed of and the 

(c) Congregational recital of the Hizb'3 (certain prayer formulas).!* a 9¢ buried.27 


. 
4 si of p rt-u! 


Ene 

howeve: er, h ada different view. In the case of the earthen- 

| ar Id that if Se - enameled, it could be cleaned with water 

(e) The. congregational invocations after the regular prayers | inary manner. "Otherwise, it should be washed thoroughly with 
(salat).16 vater i Ss. ‘not ayailable, then it might be washed with cold 

wed to so: ak £5 a while. Its cleanliness would then be 

aining that w ater standing in vit does not change its colour, 


(d) Recital of certain books in congregation in the Mosques.!$ 


(f) The practice of insisting on the completion of the recital of the 
Qur'an in the month of Ramadan.!7 


- 
~ 
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his s cl othins 3 was part of the inheritance. The wife claimed | 
and gave the clothing to her as gifts, but she could not i) 
‘Shatibi advised that in such a case, where there 


In the case of books, Shatibi advised that if water would not harm or 
efface the writing, the books should be cleaned with water; otherwise 
the uncleanliness should be removed as much as possible by other means 


itn " 
Ses 


and the book allowed to stay as it was.29 ossit lity: that the c lothing was part of the merchandise belonging to f 
he deceased husband, th wife's statement could not be accepted without 
FAMILY witt Nevertheless the “heirs should be asked to declare under oath 


Someone repudiated his wife with the regular expression of the 1ot Know ee the deceased had made such gifts. VW 


formula of divorce, and after some time he also pronounced zi/dr (another sHaribihowever. exe ined that there was no dispute if the cloth- 
form of repudiation by expressing the formula: “You are for me as the back j among the household articles or had already been in use by 
of my mother”). Afterwards, however, he neither expressed repudiation : ee : 

nor revoked it. Shatibi was asked about this case; whether the divorce 
had come into effect or not. Treating faldg and zihar as two distinct acts, 
ShatibiI advised that in the Maliki school one declaration of repudiation 
was revokable (raj7) and not definite (4d’in). Hence, in this case, since the 
declaration of repudiation was not repeated, the marriage was not yet 
dissolved. If the man still wanted to resolve the marriage, the dissolu- 
tion was possible only after paying the kaffara (penalty) for zihdr.>° IBJECTS OF P. 2OPERTY 


‘ook a similar stand in another case of inheritance, where 
ied th: at th > house i in which she and her husband had lived 
1 to her by h er husband as a marriage gift (shawdr).33 


ke eh PROPERTY 


BAA fs 
ear: er34, some of the cultivated land around Granada 
ra | was quite steep. For the purpose of irrigation 


The other three cases under this category concerned inheritance 
Whereas the above case of divorce does not appear to have emerged from 


the changing conditions of the society, the following three were quite small « rac ae be bu lilt and the users had to take turns using the 
possibly related to these changes. ate se turns wer strictly determined and were often passed on to 
- ° - ; nef D te ble ri tim 
A certain Muslim committed apostasy. Soon after, his father ; a igh is. At times, however, some heirs either gave 
; we nee ; we. p cultivation or allowed their land to become barren, so that they had no 
died. Since in Maliki law an apostate is not entitled to inherit from his : : 
>t ter. Th ey, . therefore, began to sell their portion of water to 


Muslim father, this person immediately reconyerted to Islam. Shatibi 

denied the son the right of inheritance on the following ground: First the 

cause of the transfer of the deceased person’s property to the other inhem- 
tors was the “death of the owner’’, not the “‘disposal of the property” oe red that the water was not an object of property, 
hence the right of inheritance belongs to whoever was rightful heir at the | ot be owned by any person. He, however, distingu- 
time of death. If the other heirs wished, they might give the son some par! a1 , nes i ‘water; such water as is in rivers and in desert 
of the nhectae as a gift; or alternatively he could be granted assistance m. maobic as Ry while those waters which were either 
from Bayt al-mal.3! th or belonged to a land, which itself was private property 
ect of property. Yet no right of ownership could be 
iter ot rivers by virtue of the building of dams.35 


aie 
= «= ’ 

S 
hi ’ ia 


jute arose out of such a situation, and Shatibi was asked about 


_—ame © 7 


An opposite opinion in favour of the son was possible but Shawl 
insisted that the common practice of the Maliki schoo! be adhered to. 
It appears that a strict attitude was adopted to discourage apostas) “a 
the growth of which is conceivable under changing circumstances. K 


ae ee 


10 nrg Bee 1 is subject was most probably asked by Abi 


In another case of inheritance, the wife of a cloth merchant, on ‘he 
who was appointed as supervisor of awgaf.3® 


death of her husband withheld, a certain amount of clothing. The heirs 
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Someone willed that one third of his estate be demarcated as wagf (trust) 
for the purpose of celebrating the birthday of the Prophet. 


Shatibi, in his response to the inquiry about this will, resolved that 
such a will was unlawful and hence could not be executed. The reason 
for its unlawfulness, according to Shatibi, was that the celebration of the 
Prophet’s birthday was an innovation and hence unlawful.3’ 


The other two responses relating to wagfs indicate the confusion in 
the practice of wagf as well as the juridical strictness in abiding by the 
rules of wagf. 


For the maintenance of mosques certain ahbds (trust properties) 
were attached to them. The officer in charge of these ahbds decided to 
rearrange the distribution of the income among various mosques, s0 
that the income of some of the mosques be increased. Shatibi was con- 
sulted; he explained that the income of the mosques could be increased 
either from bayt al-mal or from ahbads. Whereas there were some res- 
trictions in the case of ahbds, there was nothing against such an increase 
from bayt al-mal. This view is based on the distinction between the 
different objectives of bayt al-mal and habs; whereas the essence of the 
latter is ta‘yin (specification), the basis of the former is ‘adam fa‘yin (non- 
specification). Because of fa‘yin, the increase from ahbds would become 
problematic. Re-arrangement of the distribution of trust income was 
not possible if it was definitely known that the trust was specified {or a 
certain mosque or a certain purpose. It would be possible only if it were 
known that a certain number of ahbds were specified for mosques bul that 
the mosques were not specified individually. Shatibi, however, explained 
that, formerly, these ahbas had been specified, but later, due to negligence 
or because they were considered analogous to bayt al-mal, these specilica- 
tions became confused. Then the share of each mosque was decided at the 
discretion of the officer in charge. In fact, it was not permissible to com- 
bine various trusts in order to increase the income of mosques. 8 


ShatibI took a similar view in another case of alibds. S 
bought the trees on a tract of land that was adjacent to a fabs property. A 
doubt passed through his mind that this tract of land might be the anga¢ 
(the demolished and unused parts of an estate) of that /iabs. In Malik 
figh, the act of sale of a habs property is legally void and if this 
knowingly committed, it was punishable by the court.39 Yet it was a com- 
mon practice in the Andalus to sell the angdd of a habs and, often the 


meone 


L( wecle 
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rdinary p rop erty) were confused or joined deliberately, 
1¢ of such a sale. The person concerned asked Shatibi 
a ee 
rie that be Do ctice of combining habs and milk is like 
ful) anc a (forbidden). As for the sale of angad 
ta eis srical as on habs itself. The Maliki scholars 
fet 1 explained that this difference of opi- 
th » different bases of ‘analogy. Ibn Mawwaz 
ee ag aradi sultan or ’aradi bayt al-mal (crown 
ae a ibility in the sale and long-term lease of 
eben on thesia of his distinction bet- 


a 
oe : 
geek to go to the court for the cancel- 


ise, he should appeal to the Sultan. 
led to the Sultan after securing fatawa 
rand Tbn ‘Allaq which were endorsed by 
ted the ‘opinion of the muftis and referred 
- _ Despite the Sultan’s orders, the up- 

e preva ie d upon the gadi. They shouted and con- 
ntif oc - opposing the practice. The gadi, for fear of 

-verdi in favour of continuing the practice.49 


— ercon 


Jiiiec? + 


) Sa 


z to taxes, Shatibi departed from the 
t, Lopez Ortiz interpreted this departure as 
r 1 the fiscal point of view”’.41 Two of 
d kh raj ‘and one was about zakdt. 


e deter ioratir ng financial conditions, the Sultan levied 
One : > of these new sources of revenue was a tax 
alls in or around Granada. The mufti of 
= 2 taxes unlawful, because they were not 


aed u 

, aa ee: | 
1 Lubb. He viewed taxation from the 
eran His idea was, and he quoted 

Farra’ tay his is support, that the safeguarding of public 
lly the Ae onsibility of the community. In situa- 


af ‘y - 7 
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ar important role.45 We should keep this obser- 


tions when they could no longer carry out this responsibility, the community 
ve | tur 1 now to “epi responses which ShatibI made to 


may transfer it to the public treasury and contribute from their wealth for 
this purpose. With this aim in view, the public treasury is in constant 
need of such contributions. Especially in circumstances similar to those 
found in Shatibi’s period, when the treasury had to pay a heavy tribute (YTRACT OF weet 
to the enemy. The levying of new taxes was, therefore, quite in order.4? Ae about a widespread commercial apractice of 
> Andalus Bo traded commodities such as weapons with 
rade as prohibited by the Maliki scholars for obvious 
. par ficular case of the Andalus, the Muslims were 
comr nodities for food and clothing. The question 
yecial c ‘concessions might not be granted to the Muslims 
of their peculiar circumstances. The second question 
2 p ‘oh ibition applied also to the sale of candles to Chris- 
: andles were used to invoke prayers against Muslims. 
: ret nether the ‘affars (pharmacists and general mer- 
bliged to ca by that prohibition. 


1S. se, Shi atibi, first of all, denied any special concession 

(or countries) could not be classified on these bases; 
nD. ee sbite int of a country which was on truce terms with 
(at V war) territories could not claim such concessions. 
at the Maliki jurists maintained concerned the sale 
Ss. ae hey allowed such sales to an Addin but not to an 
sib al low such contracts of sale with Christians even 
1eeC for food articles in the Andalus. 


al J 
> y 


ShatibiI applied this criterion even to zakdat. According to al- 
Mudawwanat al-Kubrd, zakat on merchandise for sale could be levied only 
after the merchandise was sold and after one year had passed; it was 
to be levied on the price earned from the merchandise.43 Accordingly 
the artisans did not pay any zakdt on their products, because, first, only 
a few of these products would be sold immediately and the rest would 
remain as potential money not yet taxable. Second, the condition of 
allowing one year to pass would be hard to meet if the investment in these 
products was an on-going process. 


ShatibI viewed this practice in the light of the changing economic 
conditions, which gave these artisans ample opportunity for production 
and yet allowed them to avoid zakat. Shatibi, therefore, opined that 
the products of the artisans should be taxed, as they were potentially sold 


merchandise.*4 


CONTRACTS AND OBLIGATIONS 


One very conspicuous impact of the changing economic conditions 


can be seen in the area of contracts and obligations. The demand for oped 
raw materials in foreign markets generated ee sive trade activities Ie nen. about gendicn, gt they were Known.to be used 
Be a 7 he! He an ufacture and sale would both be unlawful. 
within Spain and with neighbouring principalities. On the other hand, } 
these trade demands were confronted with the rising number of the popu- , hov aver: could not be imposed on the ‘affars, because 
lation and the scarcity of resources within Andalus. It was quite un- / sale: smen; they did not know for what purpose their 1 
derstandable that such a situation necessitated the freedom of contracts t Tes ied. They had among their customers both Mus- . 
to meet social demands. } ristians.¢¢ BA. 
In practice, as we shall see below, a number of new and complex ous, in tl ris s response, that Shatib? did not allow the sale of 
forms of contracts emerged, but they did not always satisfy the stipulations uch artic a which would eventually be used against the 
of Islamic law. Islamic legal theory did not lay down any general prin- dic { not: mean that trade with Christians was to be stopped . 
ciples of contract and obligation; yet its insistence on avoiding rihd (unjus- umy\ Bou | method of permitting the ‘affars to make a 
tified enrichment) and géarar (hazard, risk) put restrictions on a number of of sale shc 's that the jurists did allow consideration for | 4 
sales and associations. Despite such restrictions, the scholars of Islamic he pe ople , even though as a general principle they would i 
law have observed that Islamic commercial law showed much flexibility | } 
; 


Peal 
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Someone asked him if the common practice among the saffron 
merchants to mix the yellow stigma of saffron with the white styles of its 
pistils was not ghashsh (adulteration), analogous to the mixing of saffron 
with yellow colouring powder. Shatibi agreed that adulteration of saffron 
with yellow colouring powder was not permitted, but he disagreed with 


the analogy made to the practice of mixing the stigmas and styles of 


saffron. Rather, in his opinion, such ‘mixing’ was analogous to the 
“mixing” of fig seeds with figs and raisin stems with raisins. In fact the 
matter comes down to the question of cutting the stigma of the saffron 
to remove it from its styles. In common practice, to do this is considered 
inconvenient. Since failure to cut the stigma does not make much diffe- 
rence in weight and its removal is not considered necessary, this practice 
should not be regarded as adulteration.+7 


ShatibiI was consulted in another case of sale contract. Someone 
handed his merchandise over to a sales agent on the basis of a suggested 
price. A buyer offered a different price, the agent informed the owner, 
and the latter agreed to that price. The agent, however, asked the buyer 
to raise the price to which he agreed. Thus the agent sold the merchandise 
for more than the price agreed upon between him and the owner. Shatibi 
was asked if such a sale contract was valid. 


He responded that, since the stipulation of a contract of sale (the 
offer (ija2b) and acceptance (gubizl) had been fulfilled, the contract was 
valid and it could not be revoked. As to the question of the agent charging 
price higher than the one consented to by the owner, this fact did not in- 
validate the contract, because the owner’s acceptance and bid to sell at a 
particular price was commonly understood as “‘sell it at this price if there 
be no higher offer’’, not as “‘sell it at this price only and do not accept 
higher offers’’.48 


CONTRACT OF LEASE AND PARTNERSHIP 


Beside the cases mentioned above in the category of sales, the rest 
of the cases pertaining to contracts overlap with the categories of lease 
and partnership. Two of the cases are even related to the category of 
‘joint ownership’. We have juxtaposed all these cases here, without impos- 
ing our own classification. The purpose of such treatment is to indicate 
the confusion in the original treatment of the cases. 
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ceptior o one which concerns the ‘joint ownership of 
of the cases in this category are related to agricultural 
fuller exp Janation of the context of the problems in these 
rk ; at or ut the Maliki law on agricultural contracts must 


shes ¢ agricultural contracts are considered analogous 
le’, and in a specific sense they are ‘contracts of the 
jar +e iaving inherited the confusions and un-certain- 
sontracts in the early development of Maliki theory 
Me edinz a, Maliki figh has become very complicated in 
questions. ‘First confusion arose between two types of 
asi ct land; musdqdt, the lease of a plantation of fruit 
‘a the leas ¢ of a field. Early Malikis maintained distinc- 
al ad rey egarded muzdra‘a as valid only if the field were 
niddl eof the » plantation.49 Later, however, it seems that 
> longer observed, and muzdra‘a came to be closer to 
ete and musdqgGt to that of hire of services. The 
onfusion was the prohibitions that concerned riba al- 
| 1 nge of the same stuff), which implied the prohibi- 
of one agricultural property for another and gharar (hazard, 
undetern in sd quantities) which invalidated most agricul- 
ace the object of the contract, e.g. wages, was often un- 
She ource of confusion was the failure to distinguish 
or hi 3 of services, contracts of lease of land and con- 
pee Al three are treated as contracts of lease but the 
n be orrowed from other types of contract of sale. 
stip ations of ijadra, that the period of time nrust be 
| < be gectined, were often ignored in muzdra‘a and 
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marked out the following four basic types of contracts 
Maliki figh involving situations where: 


, the labour, the seed, the animals and the tools of 
yn are shared by two parties, the produce to be shared 


and is com t on, one party provides the seeds, the other 
srovides the labour and the animals. 
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(c) One party provides the land and the seeds, the other the labour 
and the animals. 


(d) One party provides the land and part of the seed, the other pro- 
vides the other part of the seed and the labour as well as the 


animals.5° 


These types of arrangements indicate that muzara‘a in Maliki 
figh is a contract of partnership (since it is also called shirka fi al-zar'), 
rather than a contract of sale; yet in reference to the distribution of the 
produce there is much similarity to a contract of sale of usufruct or toa 
contract of hire and lease. We turn now to the sepcific responses. 


The mukhtass lands belonging to bayt al-mdal were leased to culti- 
vators with the stipulation that every thing needed for cultivation would 
be provided by the cultivator himself and, furthermore, that he had to pay 
1/5 plus 1/10 (or 1/9) of the produce if the land was provided with 


irrigational or other facilities. 


When Shatibi was asked about this practice, he declared such con- 
tracts invalid because the contract confused two distinct obligations; the 
obligation to pay 1/5 which was the rent on the land and the obligation to 
pay 1/10 which was the tax on the land.>! 


Lopez Ortiz further observed that such contracts were nol even 
valid instances of muzdara‘a according to Maliki figh since the landowner 
did not contribute anything more than just the land.52 


Another source of confusion was the practice of hiring the farm 
labour. The regular types of contract of muzdra‘a did not allow this. If 
the hire of labourers was considered to be the hire of services, then it was 


restricted by two stipulations: 


(a) the wages could not be paid from the produce of the land, and 
(b) an uncertainty existed in the payment of the wages. 


These questions were raised in the case of contracts of labour and 
partnership regarding the collection of olives and the rearing of silk worms. 


In the case of picking olives Ibn Siraj responded to an isti/td that the 
contract for the hire of labour to collect olives could be considered snusagal 
if the olives were not yet ripe. The contract would then consist of taking 
care of trees, irrigation... etc. The labour could be contracted for 
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A peculiar case of partnership had to do with the produce of, 
tree owned by more than two persons. The question was asked whethe, 
it were permissible to distribute the produce equally. 
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Shatibi did not allow such distribution because the matter of the 
tree was actually a case of partnership and not of joint ownership. Hence 
the distribution of the produce must be according to known shares 
Shatibi suggested that to make such a distribution convenient the branches 
of that tree should be marked for every partner and then the produce bk 


| divided accordingly.56 
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CONTRACT FOR HIRE OF SERVICES 


ShatibI was asked whether it was allowed for an imam (leader 
of prayers) to live on income from the Aabs of a mosque, without any 
other vocation. Shatibi responded that the office of imdm was a vocation, 
and if the person in question performed his duties, it was lawful for him 
to live on such income.57 
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An interesting case was the emergence of the appointment of mu'In 
al-dhabh. in the meat market a person was hired by the butchers to 
supervise the killing of animals and to keep accounts of animals, meat 
and skins. He was paid partly by the butchers and partly by the sale 
of the meat. ShatibI was asked whether such an appointment was lawlul. 


seme ON fe Mee A 

Shatibi replied that if the consideration governing the appointment a. » in the ab Ya | id not f Kks. a! 1 Si dirtial? cbiat! 
of mu‘in al-dhabh was to safeguard maslaha (public interest) in the ob- | ip idence of presi sumption. — "holes waa bated whether age 
servance of sharia rules about the killing of animals, then in view of it ponded that pete col uld be d e s accept 
fasad al-zaman (corruption of contemporary conditions) or the ignor- >. eeald pe rove ha rm Hs sig giv” the evidence ine aw Nd : 
ance of religious teachings, such an appointment could be allowed. If on aifigirewarded as. ic awth. Shatib | ; | oe > a 
such considerations did not exist and the person was not qualified (0 th m among ‘Maliki tix 
carry out the rules, his appointment would fall into the category of re of 


prehensible things. Furthermore, such a practice would impose upon 
the people hardships in those matters in which God had allowed con 
venience. The Prophet Muhammad used to eat meat brought by badawis 
after simply saying the name of God.s# 


Abi “Abd Allah Haffar asked Shatibi if an increase in his sal) 
received from the bay? al-mal was lawful. Shatibi replied that it was 
lawful only on two conditions: 


Social Change and Legal “‘Pheory 


‘Table : 
attitude towards the adaptation to social changes in Sh 


atibi’s fatawa. 


The following table shows, in detail, the 


Subject Total Those which Related to the Shatibi’s Acceptance 
attitude Percentage 


matter number imply social general social 
of cases change conditions (approx) 


yes no nia accepted rejected nila 


——_—_—— ee ee tie 


Exegesis l a 
Theological matters 2 l 
Ritual and worship 

Family 

Property 


Taxes 


| Contract and obligation 
Procedure 


PERCENTAGE: 
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| very satisfactory. Chawacatly, 
al al piles i, 


adc g strict adherence (taglid) to 
yw from Srdaged ols, This method, though 
as, } rejected y Shatibi as it led to a diversity 


are invoked by Shatibi. In cases realting to theological matters, ritual 
and worship, and trust he rejects adaptability of law to the social changes 
by declaring these changes bid’a (innovations). It is obvious that these 
matters particularly concern religion or relate primarily to a matter between 
man and God. It is very important to note that Shatibi does not invoke 
this principle in other matters. Apparently a social change affecting the 
above mentioned subject matters implied, for Shatibi, the imposition ofa 
new obligation or the rejection of an earlier obligation in the name of religion. 
This must have led him to an investigation of the philosophical question 
of religious authority — to whom did it belong? An analysis of Shatibi’s 
concept of bid‘a can provide us with an answer to this question in the parti- 
cular context of our dissertation. To this we shall turn in subsequent HF Hace eS 
ban Bh are 


chapters. , a 
p | fight methods g cee al to be insufficient to 


Tite 


1en apaleh adinrists turned to general principles. 
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gate th Peindations, objectives and purposes 
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101 aia solve the problems. 
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The second principle employed in rejecting social change, especially 
in cases of contracts and obligation, was that of ‘unjust enrichments 
and ‘risk’. This principle can be understood as the negative side of the 
principles such as fashil (convenience), ‘adam haraj (removal of hardship) 
and masiaha (public good) on the basis of which he accepts socia! changes 
especially in matters of taxes and contracts. Whereas the latter served 
public good positively, the former guarded it by opposing what is harniful 
to public good. 
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The use of such general principles as tashil and maslaha was pro- eee the interest in legal theory 


mpted because of the failure or confusion of the regular methods of fa stor ators m of contracts, which have a fundamen- 
interpretation usually employed by the jurists. Among such regular legal s yste oS changing i in that period. The 


methods the following were used in these fatawa but found insufficient. abour, had brought a new dim- 
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First is the method of analogy. This method is used in three ways: 


(a) Seeking proximate analogy with a precedent that has some afi- 
nity with the case in question. 


(b) Seeking new analogy to refer to a precedent which was not 
usually employed to make analogy. e.g. the production of 


revea ec | how the impact of social change was 
making cheese analogous to olive oil. 


period It has further shown that the older legal 


onl up 


e pro} piems raised by the social changes. We 
of thi s failure, ShatibI and other jurists resor- 


“ne 


ai as maslaha. The failure of older legal 
_ caused the jurists to reflect 


(c) To adjust the case in a way to suit the requirements of analogy. 
As in the case of rearing silkworms, analogy was sought with 
muzara‘a by restructuring the form of the contract. This 
method of analogy forced the jurists to be casuistic, and even 
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Finally, the above analysis has shown that a change in method and eT as, 


substance of figh had taken place. Such a change logically called for a 
theoretical justification of the adaptation of law to social changes. Shatibj 
sought this justification in the principle of mas/aha as we shall see in the 
following chapters. There were, however, certain theoretical and metho- 
dological objections raised by the jurists against using mas/aha as a method 
of legal reasoning. These objections have been outlined in chapter four 
Shatibi’s analysis of maslaha cannot be fully understood without 4 
general understanding of such objections. 


eca pede ec Ne, ¥ ‘Al-Wansharisi, Al-Mi‘yar al-Mughrib ‘an fatawa 
nde I Maghrib (Fas, 1314-1315 A.H.) at the following 
he 
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As a general conclusion of this chapter we may point out that the 
underlying theme in Shatibi’s fatdwa is the question of the morality and 
philosoply of law. With the exception of ‘ibddat, in almost al! the cases 
he gives more weight to human interest and public good than to the sir! 
adherence to law. This teleological approach to legal obligations Jed him 
to investigate into the goals and objectives of Islamic Jaw. 
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crossing the sea, is attributed to Abd’! Hasan al-Shadhili. 
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14. Al-Mi‘yar, Vol. XI, 88. 


1S. Ibid. 
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Rasa’, Sharh al-Hudid al-Fighiyya (Tunis, 1305 A.H.), 12-13. 
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1S0 ISLAMIC LEGAL PHILOSOPHY 


s-l-h, occurs very frequently in the Qur’an. On one occasion the meaning 
of this term is elaborated textually as follows: 


They believe in God and in the last day and enjoin goodness and forbid 
evil and hasten to do good deeds, and these are the righteous ones (Sélikin).2 


Whereas it ts clear that its use in the early period and in the Qur'an 
was essentially related to the meanings of good and utility, there can be 
no doubt that the word had not become yet a technical term. 


It is quite often claimed that mas/aha as a principle of legal reason- 

ing—broadly speaking, to argue that “‘good”’ is ‘‘lawful’’ and that “lawful” 
must be good—came to be used at a very early period in the development 
of figh. The use of this principle is attributed, for instance, to the early 
jurists of the “Ancient schools of law’ or even to the companions of the 
Prophet. Among the founders of the schools of law, it is associated with 
Malik b. Anas. There seems, however, to be a confusion in these state- 
ments in equating the use of miaslaha as a general term with its use as a 
technical term. The early use of maslaha may have been in its general 
sense similar to other terms such as ra’y. Rudi Paret has observed that 
the word miasilaha as a technical term is not used by Malik or Shafi‘; hence 
this concept must have developed in the post-ShafiT period. ? 


Paret’s observation, however, does not refute the possibility that 
considerations similar to maslaha were employed by pre-Shafii jurists. 
Such considerations do not seem to have been formulated in technical 
legal terms. The proponents of the use of maslaha in the early period 
have, apparently, confused the early similar considerations with maslaha. 
It is, therefore, not incorrect to say that the post-Shafi'l development 
of the concept of maslaha was a continuation of such early methods 
of reasoning as were not yet formally defined. Later, when Shafi‘i’s defini- 
tion of the method of reasoning in terms of ‘sources’ and his insistence that 
the reasoning be linked with the revealed texts through giyds, prevailed 
over other methods the concept and method of masilaha was also seen, 
especially by Shafi'l jurists in terms of ‘sources’. 


From Imam al-Haramayn al-Juwayni’s (438/1047) al-Burhdn, it 
appears that by his time the validity of reasoning on the basis of maslaha 
had become a problem controversial enough to bring forth three schools 
of thought in this respect. Some Shfafi‘is and a number of mutakalli- 
mun are Claimed to have maintained that the acceptable maslaha is only 
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sp eh x! 1 basis (asl). The mursala (a maslaha not 


1) an ind “lon contradictory to the textual evidence 
ot valid. The second school of thought is attributed to Shafi‘i 
rity of Hanafis in general. They believe that maslaha, 
>t support edona specific basis, can still be used, provided that 
thos masali lit which are unanimously accepted or which are 
| hea o3 The third school is attributed to Malik who held 
abi | ded by without any consideration of the condition 


onded with the texts or not.‘ 


pace im a ‘i 
nt by Jt 1V , yn does not help us in determining the dates 
af ha but it it is very significant to note what divides these 

First ‘the comment shows that the method of reason- 


is of maslahc was different from another method of reason- 


° Ys = “2 


ightits ba isi sin the revealed texts. Secondly if we accept 


b 


raslah a tothe names of the jurists given in this comment, 


anew 


t hat the > me thod of maslaha in its early formulation 
low ers: 2; vas independent of the consideration of ‘sources’ 
. ther that m 1aslaha was accepted by ohers if it conformed to 


xt in the « case of the first group and to ijmd‘ in the case 
44 hey rejected only al-maslaha al-mursala because it did 
> Ne pares. 8. This explains why the concept of mas/laha 
$ no ot necess: ily conceived and confined within the 
to be seen, particularly by later Shafi‘is, in 
‘ces’. This tis confused the discussion of the concept of 
Il see < x a later moment. One indication of this con- 
no iced i in the following analysis, is the tendency to 
: re ;, ie. first in terms of need and effectiveness, 
ources. When talked about in terms of validity 


ialysed 7 eeiaka: as an extratextual basis of reasoning in 
ZY bs y ‘illa into five categories. First is the category 
3 ( ignificanc e) i is rationally understandable and where 
in esse entia ul necessities (darura) which are inevitable. 
y aa rr s what i is a general need (al-hdjat al-'amma), 
dar rl. Third is the category which belongs to 
above, but + ather concerns something which is noble 
fo ourth ategory is similar to the third, yet, in terms of 
h come jes later. The fifth category concerns those usil 
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whose ma‘nd (significance) is not obvious, and is not demanded by daria, sid > creation (kKhalq) aims and the 
nor by Adja; nor is it required by a mukarrama. Examples of this category | or co | a : “realizing their goals (maqgdsid). 
are the purely physical ‘ibadar.s De sservatior of the mag siid (objective) of 


; nsist: > things: preservation of religion, 
Maslaha as a technical term is not used in the Zahiri jurist Ibn enden o uc te eae What assures the pre- 


Hazm’s (456/1065) al-Ihkam fi usil al-ahkam, or in Hanafi jurist, Pazdawi's ciples (usil) is maslaha and whatever fails to 
(d. 482/1089) Usa. nd its removal is maslaba.? 
ir 1th - above definition is then divided into 
ies. ae st, the type of maslaha which has a 
of Be treestion Second is the type which 
| en : third is the type where there is neither 
in contradiction. The first category is 
19 The second is obviously forbidden. 
: ds further consideration. Accordingly, 
ained it Lin the third category is further examined 
sth (gt ya). From this angle there are three 
hdjat, tahsinat or tazyinat. The preservation of 


The terms maslaha and masalih are used by the Mu'tazili Abi’ 
Husayn al-Basri (d. 478/1085) both in a general sense and in technical terms. 
To him mas@lih are good things, and mas/aha means goodness. Basti 
discusses masi/aha in reference to istidla/l (reasoning) and ‘i//a (reason), and 
in arguments against his opponents who maintain that masdlih cannot & 
known through reasoning at all. At one point he defines a/-masalih al- 
shar ‘iyya as those acts which we are obliged to do by the s/ari‘a such as the 
‘ibadat. Related to these acts are the means to achieving the shar‘ com- 
mands: these means are also connected with masd@lih. These means are 
dalil, ‘amara, sabab, ‘illa, and shart. The illustrations of these terms are pees 
given respectively as follows: the validity of consensus, analogy, measur- DE ncip e is covered in the grade of dariirdt. 
ability for riba, the conditions in contracts of sale. All of these means are d of mas Roa: The second grade consists of those 
connected with maslaha.?7 For instance, the connection of amara and which are not essential in themselves but are neces- 
in gene al. Thethird grade is neither of the 


‘illa is evident in what follows: nF ; 
| the refinement of things.!1 
When a correct sign (andra) indicates (dallat) a quality (wasf) being reason ~~ % 


( ‘illa) we decide that it is the basis of masiaha... It indicates that the 
basis of masiaha is to be found wherever an ‘i//a is found.* 


icatio: vin mind, only that al-maslaha al-mursala 

te it ; textual evidence, will be accepted which 
For Basri, then, masiaha is an end for which ‘illa and other related ‘by G 1, kullipya. GhazaAli illustrates the point 

terms are means. Basri, however, does not elaborate what these /masalih Me 

are and what the connection is between a/-masdlih al-shar‘iyya which he vol 


mentions, and the other masdalih which he does not mention. with 1 a group of Muslim captives, to attack 


g inn< sata case which is not supported 
al sc. If Mus sim ck is withheld, the unbelievers advance 


In the following centuries, however, the concept of mas/aha adyance “In this sae ote 
jy ie tee : | ory of Islam case it is permissible to argue 
ulte ] . t . ~¥e lent O] 5 ee é 
q significantly ‘There are two main stages in the developn : _ ~~ r tata ck, the lives of the Muslim capatives are 
concept before Shatibi. One is represented by Ghazali in the early ® they conquer the territory, will rout 


twelfth century, the other by R4zi in the early thirteenth century , then it is necessary to save the whole 


In Ghazali’s al-Mustasfa, the problem of maslaha is discussed more a jam vtabl Seems ee tee 
clearly and fully than by Basri. : * it Aol of preserving one of the five 
of life. It is gat‘? because it is definitely known 

the M uslim community will be safe. It is ku/il, 
ideration the whole of the community, not a 


Ghazali defines maslaha as follows: 


In its essential meaning (as/an) it [mas/aha] is an expression for seeking 
something useful (smanfa‘a) o ,, removing something harmful (madarra) 


4A Ti 


154 ISLAMIC LEGAL PHILOSOPHY 


The other two grades of masdlih, however, are not admissible if they 
are not supported by a specific textual evidence. If these are supported 
by the text, the reasoning is then called giyds, otherwise. it is called istislah 
which is similar to istihsGn,'3 and, hence invalid. 


Ghazali counts istislah along with istihsdn among the methods of | (6 cape 
reasoning which do not have the same validity that giyds has. He calls est iis aapl 
such methods “usual mawhiima’’ — those principles in which the mujiahid i STN i et mealies * iced 
relies on imagination or on his discretion rather than on the tradition. . ~<i guished from 2 SA 


The above definition and classification of maslaha have a particular ih ek fa ise 
place in Ghazalis structure of the discussion of usii/ al-figh. A brief analysis , or n os Ing the “ila 
of this structure will reveal the place that Ghazali gave to the concept fa 1s sought 1s nagtiyya 
of maslaha. Ghazali divides the discussion of usii/in al-Mustasfa into sx ¢ he ‘ila is either ex- 
parts. Apart from the first two parts which deal with introductory matters in is Known from th 
such as definition of usu/ and an introduction to methods of logic, the re- : : tib). The fourth manr 
mainder of the four parts discusses the following subject matiers of ui: | 
hukm (command); ‘adilla arba‘a, the four evidences. 1.e. Qur'an, sunna, 
ijma* and ‘agl; method of reasoning (fstithmdr), 1.e. interpretation and Saba (aflinit : in - 
analogy; and faglid and ijtihGd. The above treatment of mas/aha appears ement of affin vith 
as an annex to the discussion of the four evidences, where he argues that 
maslaha is not one of the four reliable evidences.!5_ Also it 1s significant 
that it is not discussed in the part dealing with methods of interpretation pe | Kit A 
and analogy, although its connection is implied. a geen A> eee ar he . ; ae 5 


+ 
~~ 


References to maslaha, however, appear in other parts also. In 
the part on Aukm, where Ghazali discusses its essential meaning (hagiga) 
and its four components, mas/aha is mentioned occasionally. The four -ver. not identica 
components of Aukm, according to Ghazali are the following: (1) hakin of effectiveness and valid 
(the one who gives judgment; the legislator, sovereign); (2) /ukm (the 
judgment); (3) mahkiim ‘alayh (subject of command, mukallaf); (4) 
mahkm fih (the object of command, the act [of mukallaf}). 


Discussing the meaning of Aukm, he deals with the question of 
whether the goodness or badness of acts (both human and divine) is known + wie tceb 
objectively or through shar’. His description of hasan is similar to his “ ye eg Oe ST SS er 
above definition of masi/aha in its essential meaning.!® At one point he | Ree a derd oy ial Be Fi 
even uses the term masdlih in place of hasan.17 He frequently refers to : mba A Up Sp oO 
mafsada in the course of his analysis of mahkam fth, in dealing with the : Rg ee gs ee 
question whether only voluntary acts are objects of command or not. He | Ae BOT) -ceptadic tO all 


ee eas 


AE ce Tce Rt 
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jurists. The second category is called istihsan which clearly means to make 
law according to personal discretion. The fourth is called istislah or 
al-istidlal al-mursal. It is clear from this classification that mas/aha is the 
basic consideration for deciding the suitability or mundsaba of something 
which istihsadn lacks. But again the mundsaba of maslaha further depends 
on its suitability or conformity to the text in general; otherwise it will 
fall into the category of istihsdn. 


From Ghazalis treatment of mas/aha, it can be concluded in general, 
that his predilection for theologization of figh23 and for giyas as a method of 
reasoning, led him to examine the concept of maslaha with reservations. 
From the point of view of theology, he rejected the conception of maslaha 


in terms of human utility; furthermore, he subjected it to scrutiny on the 
basis of revealed texts. Secondly, he made the method of reasoning by 
maslaha subordinate to giyads. He did not reject mas/aha altogether, as 


he did with istitsdn, but the qualification he provided for the acceptance 
of maslahz, did not allow it to remain an independent principle of reason- 
ing. 


Furthermore, with the above limitations on the concept of mas/aha, 
he could not bring into focus the other elements which are in his discussion 
quite relevant to maslaha, such as taklif, hagigat al-hukm, fahm al-khitab, 
niyya, ta‘abbud, etc. The discussions of these elements are scattered 
through various chapters in his a/-Mustasfa. Also, he did not see the neces- 
sary relationship among different categories of mas/aha. 


Some of the above points were taken into consideration by some 
jurists after Ghazali, but more systematic consideration was given them by 
Shatibi, as we shall see later. 


Ghazalfs classification and definition was followed by a number of 
jurists. At least according to the channel of the usu/ works that is mostly 


known to us, Ghazali’s influence, particularly in reference to mas/aha, is 
very strong. As Ibn Khaldin noticed, Basri’s book al-Mu‘tamad and 
Ghazali’s al-Mustasfa remained a major source of influence for later writers 
on usul, until the appearance of Razi’s monumental! work al-Ma/siil.24 


Al-Mahsul combined the above two works and reformulated a 
number of concepts. Razi’s Mahsul then in turn became a source of 
considerable influence for later usual works. This influence is evident from 
the number of commentaries and abridgements on al-Mahisiil that were 
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SN ; 


| es ‘ york influenced even Maliki and Hanafi usul 

nm exception to Shafi‘l influence. We need not go 

-be mentioned that Qarafi (684/1285), Ibn Hajib 

A ba j al-Salam, with whom ShatibI was familiar and in 

ere ree y under the influence of Fakhr al-Din 
Aah A yal. Le 


pee is str uctured more on the pattern of Basri’s al- 
yn Ghazali’s oe . Razi deals with the definitions of 
in t Ie : intr O ‘oduction. Significantly enough, the discussion 
| slassification of hukm and the question of the 
titute more e than half of this chapter. The scheme 
xact the same as thatof Basri. The references 
pare e, in the introduction, where the question of 
il, in the chapter concerning giyas where 
a manner of finding ‘i//la is dealt with, and in 
e al -m asa nh al-mursala are discussed as one of the 


the com mmé inds of the shari‘a in addition to giyas. 


Mi 
define mm aslaha but it seems that in his thinking 


ha a Sauie > j osely associated with each other. He gives 
nasib. , munasib is defined as “‘what leads man 
ble. (yur 1wa; is to him both in “acquisition”’ (tahsil) and 
qa’)."26 He > explains that tahsil means to seek ‘“‘utility”’ 
infa‘a is pleasure (ladhdha) or its means. Ladhdha is 
suited Mraz vim). Ibq@’ is explained similarly as remov- 
whi hich is ‘alam (pain) or its means. Both ladhdha and 
dc "anno t be defined. Thus munasib in its final ana- 
: idha i ) the positive sense and to ‘alam in the negative 
33 a | 


as ~ ab a as 


finitio n of £ mundsib is given as that which is usually 


ws » 


the actions of the wise.27 


larifies es the t the first definition is accepted by those who 
d 3 asalih as causes or motives to God’s commands. 
on ise emplo yed by those who do not accept the above 
explez anati on ‘takes us back to Razi’s own view on the 
and God’s commands. This question is first dealt 
discussion whether the goodness or badness of things 
aed by Shar’. He argues that in as much as the defini- 


4% 


to God’s acts or commands; yet he admits that God’s commands are for 
_ the maslaha of the people, and this maslaha or mundsaba can be considered 
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tion and understanding of good as something “‘suited to nature (of man)” 
or as “‘a quality of perfection” is concerned, undoubtedly good and bad are 
rational. The point in question is, however, whether good and bad can be 
defined in reference to praise or blame as the Mu‘tazila have done.29 Raz 
after detailed analysis, concludes that, if defined in the latter sense, good 
and bad can be established only by Shar‘.3® The question then is whether 
what is praised in God’s commands corresponds with the rational good 
or not. If it corresponds, can this correspondence be understood as 
cause or motive? 


iy 08 ttrib ; e Sarco to God's 
) B the pomsible criticism of 
Ete short and quite 


Razi answers this question in detail in his discussion of :undsaba 
as a manner of ‘ti/la. He argues that to prove that mandsaba can be ‘ila, © 
there are three premises to be established: first, that God issued the com- 
mands for the masalih of the people; second, that the case in question con 
sists of a maslaha, and third, that it can be shown that the probable reason 
for God’s issuing this particular command is this particular mas/aha.! 
Giving six proofs, he establishes the first premise that the commands are 
issued because of masalih. He explains, however, that in contradiction 
to the Mu‘tazila the fugaha’ do not regard maslaha as gharad (personal 
motive); they rather view it in terms of ma‘nd (significance) or hikma 
(rationale). In fact, here is not much difference between the two positions. 
The difference is as follows: whereas the Mu‘tazila believe that God 1s ob- 
liged to consider maslaha, the fugahd’ stress that He is not obliged to do so. 
God has done so because of His grace.32_ The second premise needs no 
explanation. The third permise, that this particular command attributes 
a specific motive to God’s acts and Commands, is a position which Rad 
does not accept.33 Rdaziresolves this problem by explaining it in the 
following terms: 


ha 1 munds is or maslaha were evidences 
Gc od a mmar shad no motives, It 
i the first definition of 
> aaa into two categories: 
agigt is that mundsih which consists 


the hereafter, /qna‘t only 


Muslims believe that the revolving of the heavens, the rising and the seiting 
of the stars, the continuity of their forms and the lights are not obligatory, 
yet it has been God's custom to continue them in one state. Inevitably it 
provides the probability that this [1.e. what happens today] wil! continuc to- 
morrow and after tomorrow with the same qualities... To sum up, ifa 
certain thing occurs repeatedly many times, it gives the probability that 
when it happens [next] it will happen the same way... Now, when we 
observe Shard’i’, we find that the commands and masdlih occur together, 
without being separated from each other, this is known inductively... 34 


laka into dgartiri, haji and tahsini, 
f tom 4 shahiadat al-shar’ (textual evi- 


To sum up, Razi stresses that no motive or cause can be attributed 
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Zi o ss who have simply juxtaposed Ghazali’s 
nunasib and maslaha. Among Méaliki jurists 


In general, the attempt at theologizing the concept of maslaha by 
Ghazali was completed by Razi with much more emphasis. Ghazil 
objected that a conception of maslaha in reference to human utility alone 84/ bce 85)41, and among Hanafis Sadr al- 
and independent of God’s determination, is not theologically possible 346)$ )#2, stay closer to Razi. Accepting Razi’s 
Razi gave this general objection a specific theological content. He made rit | even went further. He raised serious doubts 
it clear that even to attribute the consideration of mas/a/a in terms of L ) ever be defined and justified in clear terms.*? 


human utility to God’s commands, is to attribute causality to His acts and | 1av 177 Nl 370 4 and Taj al-Din al-Subki (771/ 
hence theologically impossible. Both of these positions led to a kind of 1240 zali and Razi Sa‘d al-Din al-Taftazani (792/1290)4¢ 
ijbadr (determinism).49° Both implied that God’s commands demand : ) 1. mai a that of Pazdawi (482/1089), in refe- 
obedience in their own right, not because of maslaha. If there existed the rence >" 

content of maslaha in shari‘a, it was to be explained by the grace of God fer 

or by accident, as Razi held. These positions rendered the question of | eters to those jurists who reject al-maslaha 


moral and legal responsibility meaningless. Razi admitted such implica as ning. In this category fall the Shafi‘ 
tions of his position for the question of faklif as well as for the problem of ? idi (63 /1234)47 and the Maliki, Ibn Hajib 
reasoning by analogy, but he did not elaborate it further. (646 1¢ir oe zuments ts against al-maslaha al-mursala both 
fol iz Razi. ” To them a maslaha is acceptable only if 

Briefly, the concept of maslaha which was originally a genera! method 


of decision for jurists and as such a free principle, came to be limited by 


eg 


atec by the Shafil jurist, ‘Izz al-Din Ibn 


the opponents of this concept through two considerations. First, there | 

was theological determinism which tended to define mas/aha as whatever He : was inclined towards tasawwuf.49 There 
God commands. Second, there was a methodological determinism which, ds iit interpretation of law in his treat- 
aiming to avoid the apparent arbitrariness of the method, tried to s\ subjed n ae is needs a detailed observation. 
maslaha to giyas so as to link it with some more definite basis. Both S, 3 

considerations were inadequate. First, in order to decide that something = —_ rdet Ses ea 
is maslaha, even to say that God’s commands are based on mas/a/ia, some g tc Lat 


his W yor) : and the masalih of the hereafter. The 
ason, while the latter can only be known by 
51 Tr view of the people’s knowledge, how- 
‘or ding zto 9 the level of the approach of the people. 


criterion outside these commands has inevitably to be accepted. This was 
precisely what theological determinism denied. Second, to proceed by 
giyas, one must seek the “i//a, which was either denied because of theological 


reasons or was interpreted so as to mean ‘sign : Mi ee of this + = 5 ha Fe ee  to-all’ men: Higtiee 

position are obvious. On the one pie it insiste , at furt aries. : iy itadikipa (the wise people) conceive the 
1 its: ’ ust have a specific link in x 

of rules must be in units; every new deduction mus e a specific link} se peculi to the awliya Allah (friends of God, 


‘a. I hole. On the other 
Sethe Babine a ee of ar Soe ee b * . 4 E ’ and asfi id prefer the masalih of the hereafter to 
and, it re “ to take socia nee S ae consl mem ecause : insiste : [he reason is that the aw/liya’ are anxious to know 
upon deducing laws from specific rulings of Shari’a, not even from the | laws [in thei rr reality), hence their investigation and 
general intent of the law. ee 52 
1e@ most col Np. lete one . 

If we may take general note of major works on uwsi/ during the bd al-Salam divides masalih as “rights” into two 
period between Razi and Shatibi, we can see in these works four trends. re the Rights of God, and second, the Rights of 
The first trend refers to those whose conception of mas/aha is either domi- od fall into three categories: rights which belong 

a 


ie 
wd 


- 
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purely to God such as ma‘arif (gnosticism) and ahwal (mystic States); tre jecti oni. Biihisiiz. Commenting on the Hikam of Ibn ‘Ata 
second, rights which combine rights of God and those of men such as All h, it ; a sid that **the nafs always seeks huzuz and runs away 
Zakat; and third, those which combine rights of God, and of His Prophet, form k once if you are confused in two matters, always choose 


- for the nafs’. ©! Elsewhere, commenting on the hikma: 


and of the people in general. The rights of men are also of three categories; 
' fagat t (trial by wants and needs) is a happy occasion for 


rights of nafs (self), rights of men toward each other, and rights of animals 


toward men.53 


The above references which are recurrent themes in his Qawdid 
deeply 


al-ahkam, indicate that Ibn ‘Abd al-Salam’s legal thinking 


influenced by the mysticism. For instance, he did not reject hugiig al-nafs 
rank 


but a masiaha aiming at the realization of such rights was lower in 
than one which aimed at ma‘rifa and ahwal. 


In fact, Ibn “Abd al-Salam represents the stage where (! 


conception of masalih came to permeate usu/ al- figh. It is not possi! 


this point to go into details of the sufi conception of human masdii/) and 


its history. It must, however, be pointed out that at a very early stage 


sufism, rejection of Auziz al-nafs (pleasures of the animal! so. 


Significant as a means of controlling the nafs. In Sarraj’s (378 A.H.) al- 
54 Fuld 


, = 
aii r) Gi, 


Luma‘, huzuz al-nafs are frequently opposed to Augiig al-nafs 
is defined as abandoning the fuziiz.55 The hugig are defined as 
magamat, ma‘arif, etc.5® 


mor 


Huzuz had its apparent connection with masdalih, and more parti 
cularly, with the question of rukhsa (legal allowance) in case of hardship. 
The Sufistress on zuhd, wara’ and ikd/ds required abandoning o! /iuzuz. 
An obyious example of this encroachment of tasawwuf on figh and usil 
al-figh may be seen in Qushayri’s wasiyya (will) to his discipies where he 
advised them against opting for such allowances because “when a /agir 
falls down from the level of Aagiga to that of rukhsa of Shari‘a, he dissolves 


his covenant with God and violates the mutual bond between him and 
God.”’57 

Closer to the period of Shatibi, the opposition to Auziz appears still 

bd al- 


stronger. Abu’l-Hasan al-Shadhili (656 A.H.) with whom Ibn ‘A 
Salam’s connections are claimed,5% used to define fawhid (unification) 
in terms of abandoning the Auzuz al-nafs.59 He also explained it as a curse 
from God when someone is found indulging in the /uziz so to be 
from ‘ubiidiyya (servitude).6° 


Ibn Abbad al -Rundi (792/1390) , the famous Shadhili, with whom 
Shatibi was tn correspondence on matters relating to tasawwuf and figh, also 


barred 


became 


bn A pyebbad explained that the Sifi, contrary to a common 
sure by losing his Auziiz. Situations of neediness 
pe wil hh purity of heart, which is not achieved by sawm 
ré aying), because in sawm and salat there is a possibility 
bY ind ad shahwa( lust). 62 


asenerAa 


: view of Obligation to God, thus, had serious implications 
; of human utility. It not only denied human interest 
msideration, but also insisted on abandoning human interests 
dbligations as “complete obedience to God”. These impli- 

ot gt merely recognized by the jurists. Ibn ‘Abd al-Salam 
. ‘fT V but in his attempt at synthesis between the two he 
to Ben p the masalin of this world altogether, or to accept 
rai € gt rounds.63 


erm . 


oe 
iiitend is represented by Ibn Taymiyya (728/1328) and [bn 
¥a(751/1350). ibn Taymiyya tried to find a middle way 
ce ex ~Mes of total rejection and total! acceptance of f maslaha. 
aslaha al-mursala similar to the methods of ra’y, istih- 
ic Beeyelation) and dhawg (mystic taste) of whose validity he 
é far d hence rejected them. On the other hand, he refuted 
lications of the denial of masiaha to the commands of God. 
euyye also counts al-maslaha al-mursala as one of the seven 
ng the commands of God, along with the traditional sources 


eS al-maslaha al-mursala as follows: 
} 
| 
sion | when a mujtahid considers that a particular act seeks a 
is preferable, and there is nothing in shar‘ that opposes this 
5 


/ 
4 


: ea: 


miy’ a, however, concludes that to argue on the basis of 
ursaia is to legislate in matters of religion, and God has not 
To do so is similar to istihsGn and tahsin ‘aqli.66. He 
Shari'a is not opposed to maslaha, but when human reason 


« 
od = 
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finds maslaha in a certain case where there is no supporting citation in the 
text to be found, only two things are meant. Either there definitely is a 
text which the observer does not know or one is not dealing with a maslaha 
at all.67 The obvious assumption in Ibn Taymiyya’s arguments is that 
all the possible masa@lih are already given in the Text. The other 
assumption is, of course, that all of God’s commands are based on 
maslaha. The latter assumption is of particular significance to Ibn Tay- 
miyya, as it has to do with the moral responsibility of man, a matter which 
he stressed very much. He condemned both the Mu'tazila and the Jabriyya 
in reference to the question of maslaha. The Mu'tazila argued that God js 
obliged to command only what is good for man. They conceived God's 
actions as analogous to man’s actions. They assumed that whatever is 
morally obligatory for man must be obligatory for God. Ibn Taymiyya 
refuted this. But he also refuted the Jabriyya position that God's com- 
mands are not based on maslaha. He questioned their assumption that 
the intention of masi/aha is a limitation upon God's acts. The Jabriyya 
argued that a command does not necessitate will (irdda). Ibn Taymiyya 
saw in this argumnt a theological advantage, but morally such a doctrine 

was harmful. Ibn Taymiyya, therefore, set out to analyse this generilly- 

accepted doctrine. He clarified that in reference to God there are two 

kinds of wills (irada), al-irada al-shar‘iyya al-diniyya (the legal and the 

religious will) and al-irada al-gadriyya al-kawniyya (the potentive creative 

will.) When God commands, He wills the first kind of wiil.°® 


The consideration of maslaha, or as Ibn Qayyim , following !bn 
Taymiyya, often calls it, siy@sa, plays an important part in explaining 
legal obligations, legal reasoning and legal change in Ibn Qayyim’s /‘/am 
al-muwagqiin. He expounds the principles of Hanbali figh, and enumera- 
tes the following five as sources and principles: (1) Nusiis, (2) the Farawa 
of the companions of the Prophet, (3) selection from the opinion of the 
companions, (4) al-hadith al-mursal(a report of a saying of the Prophet 
which lacks a link in the chain going back to the Prophet.), (5) Qiyas 
l‘il-dariira.69 Thus it is in reference to the three sources that the considera- 
tion of maslaha is expounded. Ibn Qayyim explains that it is valid to 
attribute Z//a to the commands of God, because the Qur’an and the Swina 
of the Prophet themselves are replete with examples where reasons are 
given to explain the command.7° The larger part of the J‘/am is devoted 
to illustrating how various commands are based on certain reasons 
which he calls hikma or maslaha. 


naslaha in the perspective of ‘four traditional sources. For him 
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wlOwing passage contains a clear statement of his views on 
i chapter where he explains how “fatawd may change accord- 
nge in time and place, etc. ..”’, he says: 


is Of great significance. Due to the ignorance of the 
to be discussed in this chapter] grave errors have been committed 
Sto Sharia. Asa result hardship and severity has been brought 
m people}. Such obligations have been imposed as are not re- 
fone judges by the magnificent Shari‘a which keeps the highest 
masalih. The foundations of Shari‘a are laid on the hikam and 
=ibad, in this world of living (ma‘ash) and in the world of return 
phe Shari‘a is all justice, kindness, masdlih and hikma, Hence 
. hick departs from justice to injustice... from maslaha to mafsada 
10 p ft of Shari‘a even though it has entered there by sa’wil 
Mterpretation).7! 


itm trend is illustrated by Najm al-Din al-Tafi (716/1316). 
he use of mas/aha even to the extent of setting aside the text. 
Miasiaha as the basic and overriding principle of Shari‘a. 


jrore, prevails Over all other methods such as ijmda‘.72 Tifl 
@na as a fundamental principle. 


Mreterence Of maslaha over against texts and ijmd‘ was 
ited by his belief that textual sources as well as the opinions on 
$ claimed were diverse, Inconsistent and often self-contradic- 
winciple of maslaha provided a consistent method of decision.7: 
mermaid mot elaborate on a concrete criterion of masalih, 
to be decided, especially in a case where there is a question of 
mone more than one masiaha. He goes on to the extreme of 
1 decision by drawing of lots.74 


Sseweakness in developing the concept of miaslaha as a funda- 
iciple of reasoning lies in the fact that in final analysis he too 


Seynasiaha was necessary only after the traditional sources 


- 
so 
- 
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ae method of giyds as it had done for ra’y. Conse- 
is who still adhered to the older trend of rejecting any- 


CONCLUSION 2 the ‘it €ral provisions, opposed the use of giyas and departed 
Stream of the Hadith group. 


hinitially a method of adaptability, yet in reaction to the 
ar criticism, giyds was soon ushered into the protection of 
at was sought as a foolproof corrective of the method of 
ve the fear of arbitrariness, giyds was connected with the 
Qur'an and Hadith. The appeal of this method was so 
frshadowed iis Opposition as well as any other methodo- 
sents in Islamic legal theory. 


As a problem of legal theory the question of adaptability to social 
change has been a controversial one in the history of uwsi/ al-figh. The 
qadis in the early courts of law, particularly in the Umawi period, relied 
mostly on ra’'y (considered opinion). The use of ra’y generally amounted 
to a general consideration of human needs. The ra’y was, thus a method 
that kept the then institution of law adaptable to social change. 


There, however, existed an opposition to ra’y among the scholars 
who specialized in hadith and in local practice. These scholars considered 
the use of ra’y as an arbitrary and therefore unreliable method of making 
a decision. The diversity of laws that resulted from the exercise of ra’y 
by the gadis in various Cities increased the number of opponents to the use 
of ra’y. 


ess, the method of ra‘y was not completely swept away by 
imilz to the use of ra’y survived in the form of principles 
Seiad , darura, mundasaba, etc. Incidentally, rules derived 
Dies constitute the basis of a considerable part of Islamic 
1 at ly even more than those based on giyas. 


is wl hich Was the basis of a number of other methods in ex- 
) ing dégal Gocirines to social changes, was itself hampered 
— One was the attitude of formalism which re- 
der to be conclusive, the analogy must be derived explicitly 


The general attitude of the Hadith group was to adhere strictly to 
the Quran and sunna (of the Prophet as well as that of his companions), 
and thus to reject any idea of the adaptability of Islamiclaw. This attitude 
was motivated by the religious apprehension of distortion of Islamic tradi- 

: : Z } ul s sources (Qur’ an, Sunna or yma ol} thee arly generations). 
tion by the use of ra’y. This attitude was, however, impossible to main- | | 

Senet c ae Basis of analogy must be explicitly expressed as a 
tain in view of the enormous degree of social changes that had taken place ee | 


> , 
- - - : fason for the original ruling. This 2 attitude discouraged 
in Islamic society by the end of the eighth century. ay | ‘ 
icit cause in the original ruling as a basis of analogy. Also 


The literal provisions of the Qur’an and sunna were insufficient to Eire reference to specific original rulings rather than 
accomodate the growing number of social changes. Even the method of @searcn for, and the application of, general principles or the 
extending these provisions by accepting the ijmd‘ (consensus) of the past Tit of the law in original rulings. 
generation of scholars on certain matters failed to meet the demand of | | az | 
accommodation. The need to accommodate the changes could not be | meemutation, which further strengthened the attitude of 
denied, but how to extend the limited legal provisions to adapt to these nmed from the theological view of the problem of causality 
changes. tr > attributes of God. The Ash‘aris opposed the idea of 
ry causality behind God’s actions and speech. Thus, since 
of G Od, being one of His acts, cannot have any cause o1 
sntire method of giyas came to be suspected as wrongly or 
*king to appoint causes for the commands of God 


The method of giyds (analogy) developed as an answer to the need 
of the adaptability of Islamic law. Even among the hadith group, a large 
number of scholars recognized this need and accepted the validity of the 
method of giyds for this purpose. The religious and theological implica- , 
tions of the attitude of the Hadith group, however, spelled out thesame fear he major consequences of the above limitations—t.e, for- 

‘nilal of causality—was that the discussion on the problem of 
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social change and legal theory became essentially a question of inference 


«“ ; the concept of masiaha with its simple beginnings un- 
from the “sources of law”. ncep Stat pie beg 


aspects as it came into contact with theology, ‘asawwuf, 
and, most Significantly, with social and legal changes. 
ninisr introduced by Ash‘ari junsts appears largely in 
wklif. To Ash‘aris. obligation is created by divine com- 


Zz. 
a 


To escape this dilemma, the Zahiris rejected giyds altogether. The 
Shafi‘is, who did not entirely reject giyds, imposed limitations on its 
application. They rejected any method of reasoning or any form of giyas 
which was not linked with certain specific rulings in the Qur’an or Sunna, Mazila refuted this sense of theological determinism. 
Nevertheless, they could not deny the occurrence of social changes, ed between two senses of obligation: taklif and wujiib, 
nor could they refuse to accept these changes in practice. They had, there- atio na and ethical, while the former was theological.75 
fore, to adopt methods such as istishab (presumption of continuity of a : sre command does not oblige man to act; it only informs 
legal evidence) to justify these changes. MHanafis and Malikis employed es man is the knowledge of good and bad, or of useful 
certain methods which did not strictly adhere to the requirements of the mr senting on this position, G.F. Hourani concludes 
theory of the sources of law, principally methods of giyds. Two such tation should have been acceptable to the legal concept 
methods are istihsan (to decide in favour of something which is considered fet there were certain complexities. First, if legal obli- 
hasan, good, by the jurist, over against the conclusion that may have been nN or 2’s knowledge of utility, it may lead to arbitrariness, 
reached by giyas), attributed to Hanafis, and istis/ah (to decide in favour of this criterion in its absolute sense is not universally applic- 
something because it is considered maslaha, more beneficial, than any al- igs ° | 1ich are apparently useful also have certain elements 
ternative rule decided on another basis). These methods were not accepted il either to the person concerned or to others. Second, 
by all the schools. Yet the concept of istihsan and istislah have in common fari‘a do not conform to the rule of utility; there are ob- 
the consideration of human good. Invariably the underlying principle in ana disadvantages in obeying them. Third, to preserve 
the reasoning Of these schools was to favour the adaptability of Islamic stem the decision of utility cannot be left to the individual. 
law to social changes. decide? 


+1 


In order to render the concept of :mas/aha suited to their legal! philo- Br aspect of the relationship of maslaha and taklif was 
sophy, the Shafil jurists imposed upon this concept the approach of the safis) ‘The consideration of seeking utility and avoiding 
“sources of law”. They divided maslaha into categories according to its - to riew obligation in a formal sense. renee there ~ 
basis in the sources. If maslaha accorded with the sources, it was not Sten a maslaha-oriented person chooses the 
re aaa ome ‘ ab re paul. as E method of i when It that, to avoid harm to himself, one seeks devices which 

Vv : micn we - Aa en ex 
Mish Ze Mee ore Fe ee Scag ace BOTY = See Oe moe me is a ulility seeker, he feels satisfied by escaping the 
tionable was that which was not based on the sources. This catezory was Ss we. + Kanne Syt 
_ - Ae Meleeal Obligation. To sifis, this attitude, even in its 
called al-maslaha al-mursala. Naturally for the Shafi‘I jurists the only _— ss . 
| iS)Guite Opposite to the meaning of obligation towards 
discussion of maslaha that mattered was discussion of al-maslaha — : z ~ | | 
MOPRy 3 dosed this attitude as Auziz of nafs (lower sou!) who Is one 
al-mursala. This view came to dominate in other schools, and even ig 
ee : )the traveller on the path of God. 
Malikis eventually accepted it. : 
Sd) to find an anwer to the above theological, moral 
Sere concentrated on the concept of mas/aha itself, in 
jurists who focussed on al-maslaha al-mursala. At a point 
jects the connection of the method of reasoning by maslaha 
dan elaborate discussion of why and how he did not agree 
understanding of the term al-masiaha al-mursala by 
To this we will turn in subsequent chapters. 


The significant consequence of the above categorization of maslaha 
was that the original idea of mas/aha as a principal independent source 
came to be disregarded, and istisilah came to be equated with a/-maslaha 
al-mursala. Recent studies related to maslaha which are discussed in the 
following chapter also betray this traditional outlook. 


| J 
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CHAPTER FIVE 


MASLAHA IN 
MODERN TIMES 


m times the concept of mas/aha underwent still further 
With the expansion of the magnitude of social change 
epat tments of life utilitarian philosophies became popular. 
s0f modernism in Islam searched in Islamic tradition for 
at would help them grapple with the changing conditions. 
masiaha such a concept. Naturally therefore more atten- 
Wpaid to the study of this concept in modern times than ever 


frto Study the continuity of the concept we will now turn 
y of the studies of this concept in recent times. 


the “Afid al-Aman, a document of reforms in Tunisian law, 

Hs document later became the fundamental legal instru- 

0 Constitution — “the first Constitution to be issued in any 

Yan modern times”! In its preamble, maslaha was re- 

Sprinciple of interpretation of law: “God... who has given 
a@rantee of the preservation of order in this world, and has 
tion of law in accordance with human interests [»masalih|2”’. 
bthen expounded the following three principles as the com- 
concept of masiaha: ‘Liberty, security, equality”. 


. = 
tate 


wr 
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al-Din Pasha, in his Agwam al-masdlik, reaffirmed 
le Of maslaha must be the supreme guide of the government.‘ 


174 ISLAMIC LEGAL PHILOSOPHY 


He found this principle extremely significant as it could be used to justify 


a change of institutions in the interest of the public as well as to condemn 
a change when it opposed public interest.5 


In 1899, in his speech on the reforms in the court systems in Egypt 
and the Sudan, Muhammad “‘Abduh also stressed the use of mas/aha as a 
guiding principle in law making. J. Schacht has argued that the prin- 
ciple of maslaha, according to “Abduh, was preferable to the literal appli- 
cation of Islamic law.?7 Henry Laoust has also observed that the prin- 
ciple of maslaha was one of the two ideas on the basis of which ‘Abduh 
considered Islam to be superior to Christianity. It is because of this prin- 
ciple that Islam has a sense of reality more developed than Christianity.’ 


It is to be noted that Khayr al-Din and ‘Abduh both referred to 
maslaha as a principle of interpretation of law — and as such a principle 
of change, dynamism and adaptability. 


The same theme, tn varying versions, has been repeated by a large 
number of modern Muslim scholars of Islamic law. Among them the 
following are notable illustrations: Rashid Rida, Subhi Malhmasani, 
‘Abd al-Razzaq al-Sanhiri, Ma‘raf al-Dawalibi, Mustafa al-Shalabi, 
‘Abd al-Wahhab Khallaf, Muhammad al-Khudri and Mustafa Abt Zayd.9 


In 1906, al-Mandar published Najm al-Din al-Tifi’s treatise on 
masalih. Tufi, a Hanbalf jurist, sometimes also considered a Shi'i, repre- 
sented radical views on maslaha. For example, he held that the principle 
of maslaha could even restrict (takhsis) the application of ijmd‘ as well as 
that of the Qur'an and Sunna if the latter were harmful to human inte- 
rests. This publication raised a strong reaction among the conservative 
group of scholars in Egypt. Consequently Tifi as well as the concept 
of maslaha was bitterly opposed. Only to illustrate this opposition, we 
quote Zahid al-Kawthari’s criticism of Jifi as follows: 


One of their spurious methods in attempting to change the Shar’ in accor- 
dance with their desires is to state that ‘the basic principle of legislation 
in such matters as relating to transactions among men is the principle of 
maslaha; if the text (nass) opposes this maslaha, the text should be aban- 
doned and maslaha should be followed’. What an evil to utter such 
statements, and to make it a basis for the construction of a new Shar’! 


This is nothing but an attempt to violate divine law (al-Shar‘ al-Ilahi) 
in order to permit in the name of mas/aha what the Shar‘ has forbidden 
Ask this libertine (a/-/ajir) what is this maslaha on which you want to 


ee 


MASLAHA IN MODERN TIMES 175 


yOu f law?... The first person to open this gate of evil... was 
Ofi 2 -Hanbali... No Muslim has ever uttered such a statement 
sis a naked heresy. Whoever listens to such talk, he partakes 
ng of knowledge or religion.!° 


lari did not deny the fact that the Shar‘ took into considera- 
terests and good of the people, but he insisted on that 
ind what is bad can only be known through revelation. oe 
an independent principle for the interpretation of law has, oy 
0 validity whatsoever. f 


thats criticism of masiaha is typical of the traditional view of 
To him masiaha is arbitrary and merely personal. In fact 
iness concerning the reasoning on the basis of regard 
miteresis, and hence considered to be the violation of 
Wafamiliar feature in the history of the Islamic legal theory. 
| sim ar legal principles which were emploved in favour of 
lity of Islamic law, were opposed on the same grounds. 


: ro Te 


mt stucies On masiaha can be generally divided into two groups. 
fe studies dealing with al-maslaha al-mursala and istislah and, 
Sdealing with maslaha as such. The focus in the first group of 
fot On maslaha proper but on al-masiaha al-mursala, yet it is 
that for them istis/ah is in no way different from al- 


a 

‘ se. 
_ 
ay 


i Ale ‘= 


| Soldziher compared istisiah with istihsdn saying that the latter 
brmciple according to which a decision reached by analogy can 
swhen the legislator finds that this decision opposes-a certain 
Phe believes is useful. That is to say that istihsan removes 
Sf law depending upon the discretion of an individual jurist. 
the other hand, depends upon a rather objective method; 
| e rigidity of law in consideration of general human “interests” 
ich are sufficiently defined. He also suggests that istislah 
embles the Roman legal principle of utilitum publicum as well 
law.) 


Aghnides and G.H. Bousquet also refer to istis/@h in the same 
Hides defines it as a principle that consists in recommending a 
» it se es a useful purpose, although there is no express eVi- 
revealed sources to support such action.!2 Bousquet’s defini- 


‘a 
‘ 
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# 
tion is as follows: “‘Istis/ah consists of discarding by exceptional disposition 
the rules deduced by giyads in cases where the application of general rules 
would lead to illogical, unjust and undesirable results. ! 3 


aslahe or that they have equated al-maslaha al-mursala 


ihe sver, a few studies which evince an integral approach 
fm aslaha or which study the concept of maslaha as such. 
s, the following four are relevant to our point. G.F. 
mined masiaha as an ethical concept. M.H. Kerr and 
l-Bii have analyzed it in particular reference to legal 
ha has studied it as a principle of methodology. 


J. Schacht’s treatment of mas/aha is not much different from that of 
the above scholars. He described istisiah as a special form of analogy, or 
rather a type of istihsdn used by early Maliki scholars and which later came 
to be called istis/ah.14 Schacht re-emphasises that istis/ah is identical with 
the Roman legal principles of utilitas publica which characterises jus hono- 


‘um.15 7 ite as ‘lity’ , 
rarium. bes maslaha as “general interest’, ‘social utility’ and ‘good 


stis ah as ~ to recognize a rule as useful”.!9 He distingui- 


R. Paret also finds istislah to be connected with isti/isdn, but the i. ae | ae 
Mions Of isfisiah. In the original conception of istislah, 


former is more limited and definite as it replaces a general principle such ra Py. | 
ce Rar ae | Salim) Were divided into three categories according to its 
as “finding good”, by a rather specific principle, such as “‘according to the eco. being al-masalih al-mursala. The 
demand of human welfare (maslaha)’. Maslaha thus is the material prin- — on s — Peete 
. a ae a ae cp. | F sin this kind of research consisted essentially in consider- 
ciple underlying istis/ah which is a method of reasoning. In actual details Settin(masiaha) and of-affinity (mundsaba). 

; pn 3 Meccial Ol ¢ / (munas 
where Paret traces the history of istis/ah, he specifically refers to al-maslaha cording SEEEmcention of istislah remains within the 
{ ‘ 


a 
Ui 
= 
~ 
Co 


al-mursala, rather than maslaha as such. This is why he finds nothing of 
much importance after Ghazali had theorized about istis/ah. His rele- 
rences to usu/ are confined to the discussions of al-maslaha al-mursala.'° 


rconception of isfisiG@h is more extensive.2° According 
ion of istisiah “it may be admitted that this method can be 
wily in relation to matters which are not regulated by the 

aw, but also in those matters which have been subjected to 


Analysing the treatment of maslaha by modern Muslim scholars 
such as “Abduh and others, A. Hourani criticised their use of maslaha in 
a utilitarian sense. He argued that such an interpretation of maslaha : | x | | 

A. fp re is))SO much so that it be legitimate to make it prevail over 
was not justified; “for the traditional thought, maslaha had been a sub- > Rs a | } 
or ove conflicting or contradicting regulations, provided 


ordinate principle, a guide in the process of reasoning by analogy rather , | 
? P 7 analysis, they (the rules derived from this method of reason- 


than a substitute for it’’.17 — == | 
Conformity with the objectives of law, i.c. they accord with 


tioned five major interests (religion, physical integrity, des- 


Yon Grunebaum, in his study of the concept of reason in Muslim ¥ 
fimony and mental faculty)’.2! 


ethics, concluded that istisilah (the public interest) is unmistakab)\ 
point at which human “reason” is permitted to impinge on traditional or 
systematic considerations that would normally be viewed as the deter- 
mining factors of shar‘i developments. '8 


Mus, concluded that isfis/ah “is a method of interpreting al- 
ailes by disengaging the spirit of these rules from the letter; 
extensions are reached which command practical utility 


Although all of the above opinions agree in regarding miaslaha as H to the fundamental goals of the law”. 


a principle that removes rigidity and that suggests adaptability to changes 
based on human needs, yet according to the same writers, its functions 
restricted to exceptional cases or to the use of a special form of analogy 
The reasons for such a limited view of maslaha in these studies is either 
that they have studied only al-maslaha al-mursala to the exclusion of 


Jourani has studied mas/aha as an ethical concept in medi- 


i 


eTVve: es that there were two theories of value in medieval Islam; 
Wbjectivism, i.e. that the value has real existence; the second 


— 
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theory of value was that of theistic subjectivism, that the values are deter- 
mined by the will of God. The theory of objectivism was expounde 
the Mu‘tazila; the idea of rational good was called by them hasan or 
The theory of thesitic subjectivism was maintained by the 
self in the 
ds which 

uch as 
The ethical 


maslaha. 
Ash‘aris. The opposition of these two theories manifested it 
field of figh also. Jurists in the early period used certain meth: 
did not correspond with “theistic subjectivism”. Principles 
istihsan and istislah tended rather towards “‘objectivism”’. 


basis of these principles, however, remained unarticulated. The Mu'‘t 


theory of rational good [that there 1s an objective good including a 


public interest (masl/aha) and a real justice (‘ad/), and that they could be 
recognized by human reason] could have provided a basis to support the 
But the theory of objectivism was superseded by theistic 


liouUS and 


above principles. 
subjectivism. Why? MHourani suggests that, apart from reli 


political factors that prevented objectivism from being adopted by the : 
lawyers, the Mu'‘tazili theory of objectivism had its own deficiencies. wer, contradistinguishes itself from utility and pleasure 
First if could not show how moral judgment operates. Second, !t could consideration the followig three characteristics. First, it 
not fill up the theoretical gap between means (moral and legal acts) and the iis world only but equally includes the hereafter. Second, 
end (the eternal happiness, which is the happiness in the world hereafter ue of good is not material. Third, the consideratin of re- 
for Muslims). feSsOthier Considerations.25 He has thus concluded that if 
Quaneinasandeihedheaceviof theistic subjectiv; ed 1ef qualifications are disregarded “‘and the term miasiaha 
ry of theistic subjectivism corresponde —) .. wa = 

with Shas ai path can on eae ee hich opposed the use of og 4g gpost and 2 “a some veg mye os 
ra’y and any judgment independent of the revelation. Shafi‘is denied kia eee upon °C arpageaigte at ces! Ca 
the objective value of idle fancy, zann and hawa Theologically 5 the ¥ bby Beene the gate of ijtihad) 11 EEE i oben 
a ey 2 ere — . ings the laws of Shari‘a out of the fortress of texts into the 

theory of objectivism appeared to curtail the omnipotence and omniscience Sieeresiand arbitrary opinions that deceive (us) behind the 


of God, which the theory of theistic subjectivism promoted. 


Hourani’s 
the early period of Islamic tradition. 


study of maslaha, choronologically, is confined 
Because of this limitation he « 


not take into consideration the development in the treatment of mas/a) 
by later usuliyyin such as Shatibi. In fact, Hourani’s criticism of objec- 
The three deficiencies that he ascribed to mas/a 
as an objective value are not found in Shatibi’s conception of masla/ 


tivism is mainly ethical]. 


as a legal value. 


Muhammad Sa‘id Ramadan al-Biti presented his doctoral disserta- 
tion, Dawabit al-maslaha fi'l-shari‘at al-islamiyya, at Azhar Universit) 
In his introduction to the published edition of this dissertation 
Buti explains that the Orientalists, whom he regards as new crusaders 


in 1965. 


ha 


’ ' 
~ 
' 
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ave ¢ dopted a new measure to destroy Islam. They are 
co) oper the gate of ijtihad, and in order to accomplish 
fer to the concept of mas/aha as the fundamental principle 
3 however, convinced that the real motive behind this pro- 
gis the destruction of Islam. He admits that the gate of 
een closed and that the lawgiver has given full considera- 
siple of maslaha, but this principle has always been restric- 


d by 


, a! ee 


umber of gualifications.24 After a detailed analysis of the | 

1 pt of maslaha, he deduces the qualifications which 
jurists had suggested in the application of this principle. 
Sares this concept with the concept of ‘utility’ and ‘pleasure’ 
iphies of Stuart Mill and J. Bentham. He concludes 
: its unqualified sense is identical with the above concepts 
2 The qualified concept of 


azill 
-Onc 
real tap 


Siders as purely hedonistic. 


tha and manfa‘a.’26 


0 $e: ‘ sitions of masiaha and its qualifications are ace 
S ar atter of fact, becomes superfluous as a legal concer 
ation. of maslaha by the Shari‘, then only means that maslaha 
shari* commands. 

1er wo ds, maslaha has no objective value. This is the logical 
ym F Uti’s view of Islamic law accordng to which he reiects 
Detweer this world and the hereafter. He does not separate 
n ‘ibé at but rather considers the former part of the latter. 
distinguish between hugiig Allah and hugiiq al-‘ibad. In 
seption of Islamic law is that of ta‘abbud (mere obedience), 
oints he is in disagreement even with the jurists who € np G) 


: 
fy 
7 


’ 
i 
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the concept of masilaha in reference to human needs. His disagreement 
becomes paritcularly evident if his conclusions are compared with Shatibi's 
conception of masilaha. 


$to identify ‘illa are also confined to the use of indication 
Munasaba (suitability) is the only means that goes beyond 
Pane texts. Kerr finds even mundsaba to be a conserva- 
Buti has frequently referred to Shatibi in his dissertation, but these bed and timid acknowledgement of the place of social utility 
references are selective and often out of the context. Bati’s study fails to i's -orr mands. In fact, he concludes. in final analysis even 


bring out the real significance of the concept of maslaha mainly because ipordinate to the indications of the text.32 


he has not given full consideration to the proponents of this concept such 
as Shatibi. Saneats masiaha as one of the aspects of mundsaba. He 


: : ; ; | Wana on the basis of the conformity to the sources, and 
The same deficiency is found in M. Kerr’s study of mas/aha, which a , - ae 
| smasiana al-mursala which really needs to be discussed. Ac 


also offers a detailed analysis of the concept. Examining Rashid Rida’s = Lor, ae pa 

: | we @imasiaha al-mursala is a form of giyds, because whereas 

legal doctrines, Kerr observed that the logical conclusion of Rida’s argu- , es ret aes 

i ; me tia. al-maslaha cl-imursala seeks hikma, a more genera! 

ments for the use of maslaha would be that it is something equal to natural ee in A en ae 

- = stan MAUS: because | IS NC aSea On a specilic iid, istisian 

law and that istislah does not depend on the texts and giyds. Such con- ’ ; oom me ir aay - road: ; af 

: ee | dia a inique of disputed validity. 33 
clusions, however, are not spelled out by Rida himself.2?7 Why? = ee OF CISputed’ \ 
According to Kerr, the failure to spell out the full implications of the 

argument has to do with the theological nature of Islamic Jaw which in- 

fluences even maslaha, theoretically the most liberal principle of legal in- 

terpretation in Islamic jurisprudence. The theological foundations of 

Islamic law insist on minimizing the part of human reason in the formula- 

tion of law.28 


ou: 


--_ 


S. ~ ; | 
amalysis Kerr comes to equate mas/aha with al-maslaha 
ad . . 


@aeas tnereiore a more specific term for Aikma and s'nce it is 
Each case not by direct indication in the textual source but by 
Own judgment, it is a maslaha mursala.>4 


Before he goes into a detailed analysis of the concept of maslaha 
in traditional jurisprudence, Kerr clarifies two general aspects of Islamic 
law which, in turn, affect the function of maslaha. Firstly, Islamic law 
has its basis in revelation and thus is an expression of the will of God. Kerr 
refers to the theological differences between Ash‘aris and Mu'tazilis about 
the will of God. In contrast to the Mu‘tazila, Ash‘ari denied freedom in 
man’s acts. Consequently, the intellectual spirit and methods of Islamic 
jurisprudence “could not entirely escape the influence of the law’s theolo- 
gical underpinnings, which proclaimed that reason is essentially irrelevant 
to the substance, determination and obligatory character of moral princr 
ples.’’29 


isonconfines maslaha to its correspondence with the 
i iS Noteworthy that Kerr, in his discussion, refers to 
Ghai and Qarafi who viewed maslaha in the above terms. 
esine views of Ibn Taymiyya, [bn Qayyim and Ti! 


| fi whom 
rOponenis of the validity of masiaha as a principle of legal 
ut these jurists, too, regarded maslaha as subordinateto 
urces and giyas. Whe consideration of mas/aha, according to 
Srevail OVer the texts and giyds only when the latter are harm 


—_ 


-! 


as not taken into account jurists such as Shatibi, who favour 
n independent legal principle. The significance of studying 
sas evident from Tyan’s analysis of istisian which gives a 
picture of maslaha. 


The second aspect that affected maslaha was the emphasis on giyas. 
According to Kerr, the method of qiyds itself is a means of protecting the 
authority of revelation.39 In fact, the term ‘i//a in jurisprudence is not 
applied in the usual sense of cause and effect. ‘J/la is not a value judg- 
ment, but only the attribute or the characteristics of the matter under 
consideration that gives rise to the judgment.3! Further, the limita- 


Dsence of Shatibi from Kerr's analysis of maslaha is regrett- 
ding to Kerr, Rashid Rida, whose views led Kerr to study the 
asla @ im detail, characterises Shatibi “‘as exceptionally out- 
p defence of istislah.”>: 
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[t comes as a further surprise that Shatibi was not only disregardé 
but also suffered a sort of indifference when Kerr, probably followig 
Paret. 36 confused him with Abi’l Qasim al-Shatibi.37 i NOTES 
| +s 


To sum up, the present studies on maslaha generally present an 
balanced analysis of this concept. They have failed to see the real sigg c Th 
ficance of this principle as it was conceived and employed by those juris g 
who viewed it as an independent principle. A study of Shatibi’s conceg ram, Saf vat al-i ‘tibar, Vol. Ul, p. 11, vide Hourani, op. cit. p. 64. 
of maslaha as already indicated by Tyan, can fill this gap. . 


ught in the Liberal Age, 1798-1939 (London: Oxford, 


‘eo 
ye 
7s -s 

Lf 


bduh, “Tagrir mufti al-diyar al-Misriyya fi islah al-mahakim 
nar, Yol. If (1899) p. 761. 


‘A duh”, Shorter Encyclopaedia of Islam, (Leiden: Brill, 


lalifat dans Ja doctrine de Rasid Rida, (Beyrouth, 1938), p. 273, 


i. 
| 


is) by the authors enumerated below stress the dynamism of 
ple of interpretation of Islamic law: 


i-Islam (Cairo: Nahda, 1956), pp. 72-75. 
Falsc fat al-tashri‘ fi al-Isidm, transl. by F.J. Ziyadah (Leiden: 
bic Ed. Bayridt, 1952), pp. 130-133, 205Ff. 
| nhari, \Wuj0b tangih al-qanin al-madani al-Misri’, in 
t Vl Igtisad, Vol. 6 (1962) 3-144. vide Keri, up. cit. 

dadkhal ila ‘ilm usil al-figh (Bayrit: Dar al-ilm |'il-mala’in, 


Ta’ i al-ahkam, ‘ard wa tahlil li tarigat al-ta‘lil wa tatawwurdtiha 
ti-taglid (Cairo: Azhar, 1949), pp. 278-384. 


alla ; Masddir al-tashri‘ al-islami fi ma !a nassa fihi, (Cairo: 
abi _ 1955), pp. 70-122. 


: a eho fi al-tashri‘ al-islami wa Najm al-Din al-Tifi (Cairo: 
1 954). 
dri Usil ab. (Cairo: Mustafa Muhammad, 1933). 


Magalat al-Kawthari, posthumous publication in 1372 A.H., 
i, op. cit.. pp- 164-66. 


7 
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PALL. (Brill, 1943), p. 520, and F. Krenkow, “Shatibi”, in E..!, 
38. Unfortunately, the same error is repeated in the heavily edited 
Goldziher, “Das Prinzip des Istisghab in der Muhammedanischen Geset sion of Paret’s article in the Urdu Encyclopaedia of Islam. Urdi 
schaft”, Wiener Zeitschrift far die Kunde des Morgenlandes. Vol. \ (1887), pp. 12 amiyya (Lahore: Danishgah Panjab), Vol. Il, (pp. 586-591), p. 
236; vide Summary in French by G.H. Bousquet, in Arabica, VII (1960), pp. 12-1 Ne | 
The points of resemblance with Roman and Rabbinic law are not elaborated t 

most probably Goldziher refers to certain areas of flexibility in contrast to thes 
application of law. 


N.P. Aghnides, Mohammedan Theories of Finance (London: Longman, 1916 A 
p. 102. 
G.H. Bousquet, Précis de droit musulman (Alger: Maison du Livre, 1947), p.37. | 
J. Schacht, The Origins of Muhammadan Jurisprudence, (Oxford: Clarendon, 19§! 
p. lil, n. 1. | 
Ibid, ““Classicisme, traditionalisme et ankylose dans la Joi religicuse de |'Islam 
in Classicisme et declin culturel dans Uhistoire de I'Islam, (ed.) Brunschvig et 
(Paris: 1957), p. 158, note no. 4. 
Rudi Paret, “Jstihsdn and Istislah’’, in Shorter Encyclopaedia of Islam, p. 185. 


Albert Hourani, op. cit., p. 234. 
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. 194 Teferring to Rida’s mention of Shatibi rightly quotes his year 
f his index on p. 247 identifies him as Ab0’l Qasim b. Firra asb- 
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G.E. Von Grunebaum, “‘Concept and Function of Reason in Islamic Ethics 
Oriens, Vol. 15 (1962), p. 15. 


E. Tyan, ““Méthodologie et sources du droit en Islam”, Studia Islamica, Vol. 2 
(1959), p. 97. 


Ibid. 
Ibid. 
Ibid., p. 98. 


G.F. Hourani, ““‘Two Theories of Value in Medieval Islam", Muslim World, Vo 
L (1960), pp. 269-278. 


Sa‘id Ramadan al-Bati, Dawabit al-maslaha fi al-shari‘at al-Islamiyya, (Dimashq 
Umawiya, 1966-67), pp. 12-14. 

lbid., pp. 23-60. 

Ibid., p. 414. 

M. Kerr, “Rashid Rida and Legal Reform”, Muslirn World, 1960, p. 108. 
Islamic Reform, p. 56. 

Ibid., p. 60. 

[bid., p. 77. 

Ibid., p. 67. 

Fhid., p. 73. 

Ibid., p. 76. 

Ibid., p. 81. 

Ibid., Muslim World, op. cit., p. 107. 


R. Paret, op. cit., mentions 1194 as the year of Shatibi’s (d. 1390) death, which is ir 
fact the year in which Abd’l Qasim Muhammad b. Fira al-Shatibi died. 
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CHAPTER SIX 


) AL-MUWAFAQAT 


Shatibr’s legal philosophy, we have chosen to focus 
fmasiaha, A proper appreciation of this concept is pOs- 
ed within the structure and formulation that Shatibi 


Shatibi developed his legal philosophy as his doctrine 
Our study 


fara in his four volume work al-Muwafaqat. 

Sed mainly on al-Muwafaqat. Before going into a 
of the book, this chapter attempts to introduce the book 
tion by the scholars of Jurisprudence. 


ely used by modern 
contribution 


> 


al-Mu @fagat has been so extensiv 
€ car find a significant amount of its positive 
ak ng of modernists’ conception of Islamic law. In partl- 
ept oO -maslaha, the essential ingredient of modernists’ 
71S requently drawn from Shatib!.’ 


ficance of al-Muwafagat in modern legal thinking may be 
that in Egypt, Mufti Muhammad ‘Abduh used to advise 
stud ents to study al-Muwafaqat in order to understand the 
1) of “Islamic law making’”’.2 In Pakistan, Abi’! A‘la 


hi ogramme to introduce Islamic law in Pakistan, Te 
other books on the 


Tanslation of al-Muwafagat, amon® 
T insight into and gain a correct understanding of the 


, yo 
figh’’.3 
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S Can, perahps, be suggested for the absence of such 
ibd Allah Daraz, the commentator on al-Muwdfagat, 
t that Shatibi’s thought is too difficult and too complex 
Cirated.19 Margoliouth also referred to a confusion and 
| *s view s.11 This complexity is not due to any abstract- 
or to any bizarreness in his style or in his choice of words. 
ind his discussion is systematic and clear. The difficulty 
yShatiol lies, rather, in the fact that a study of his thought 
‘sufficient knowledge of the development of usiil al-figh 


Since its first publication in 1884 in Tunis, five editions of al-Muwa- 
Jagat have so far appeared‘, all edited and annotated by well-known scho- 


lars such as Misa Jar Allah5, Muhammad al-Khidr Husayn and ‘Abd 
Allah Daraz. 


Evidence for the merit of Shatibi’s lengthy work may be drawn not 
merely from the number of editions it has undergone but, more importantly, 
from the rank which al-Muwdfag@t soon attained among works on Muslim 
law. It came to transcend even the limits of the Sunni schools of law, 4 
With few exceptions, modern Muslim authors on Jegal matters or theories jut also a fair acquaintance with the development of the 
frequently refer to Shatibi as an authority. The works of the following theology, philosophy and mysticism. More importantly 
eminent authors adequately substantiate this point: Abi Zahra, Ma'‘rif Eknowledge of the political, economic and social develop- 
Dawalibi, Muhammad Iqbal,Muhammad Khudri, Yisuf Misa, Mustafa ime as well. Without this background knowledge his 
Zarqa’, Abi Sinna and Aba ‘Abd Allah ‘Umar.‘ de Contradictory, vague or abstract, and hence difficult to 


eding five chapters have tried to cover this ground. 
Furthermore, some modern authors grant to Shatibi a rank as high 


as that of mujaddid (religious reformer believed to appear at each turn of 

acentury). Rashid Rida counts him among the mujaddids of the 8th/14th 
| century and regards his contribution as equal to that of Ibn Khaldin,? 
| Fadil Ibn ‘Ashir? and ‘Abd al-Muta‘al al-Sa‘idi? also express the same 
opinion, but Sa‘idi adds that Shatibi ranks alongside Shafi‘l in significance, 
because his exposition of the goal and spirit of Islamic law made it possible 
for Islamic law to escape the impasse into which the strict adherence to 
the limits defined by Shafi'l in usu/ al-figh had led. 


i reason has to do with a generally skeptical attitude of 
ls studies of Islamic doctrines on the formal level. Gibb, 
Sa gainst formally studying Muslim theological doctrines 
| Isk: mic theology is always forced into extreme positions, 
lilection for words and form. Islamic doctrine thus 
“formulation rather than an inner function or reality. 
Joctrines, taken literally, are not of much help in under- 


er re igious attitudes of Muslims. !2 

rings discouraged any study of Islamic doctrines per se, 
As we noted in Chapter Two, Shatibi has other works besides al- ys In his discussion of Islamic legal theory, S. Huts 
Muwafagat to his credit, the more notable among them being al-/‘tisdm. Sueemecesion OF the question of whether all acts areiGas 
The latter is however focussed on the question of bid‘a or innovation. and that only those specified by the divine law may be 
The exposition of Shatibi’s legal philosophy in a compact and comprehen- nt ) these and similar questions may be of importance to 
sive manner is to be found only in al-Muwdfagdat, particularly in its second mayn, but they do not help us to a correct understanding 
volume. The present study therefore concentrates on al-Muwafaqgat; hata maintains that usu al-figh was born independently 
other works have been used for elaboration and reinforcement of the lopec without influencing the science of law or being 
exposition of the doctrines of al-Muwafagat. ™ Schacht concludes that the theory of usil al-figh is 
vere rtance for the positive doctrines of the schools of law.!5 
Mf usul al-figh has no relevance to the understanding of figh 
ynsid eration of words and forms if studied per se, should 
1? 

minting of al-Muwdfagat in 1884, though diligently 
Atai 1 any commentary or analysis of the work. In 1909 


It would have been very useful to place our study of al-Muwdfagat 
in the context of other previous studies of the book. Curiously, however, 
despite the prominence of the book and the wide acknowledgement of 
Shatibi’s contribution, no exclusive study is yet known to have been made- 
either on Shatibi or on al-Muwafagat. 
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dt tu ned to Al-Muwafagat for understanding the nature 
nm (asrar al-tashri‘ al-Islami).2° 
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the second printing appeared with an introduction in Turkish by Misa Jar 
Allah. In 1913 some extracts from another of Shatibi’s work, al-I'tisam, 
appeared in th iro j - ar. | : 
appe red in e Cairo scucpal al-Manar. These extracts strirred the shid F ida’s interpretation of Shatibi depended solely upon 
interest of scholars in Shatibi. a 
eo dri was entirely shaped by al-Muwdfagat. In 
$ as a crusader against bid‘ Va, while in the latter as a 
Khudri argued that Shatibi’s te I’s teachings presented the 
lamic law which had been forgotten by medieval jurists. 


In 1916, Ignaz Goldziher, in his translation and critical study of 
Ghazali’s work Fada’ih al-batiniyya made use of these extracts to compare 
Shatibi with Ghazali. Although Goldziher’s knowledge about Shatibi was 
limited (only the above-mentioned extracts and Turkish introduction were i 

nad Hasan al-Hajawi, in his lectures on the history of Islamic 


available to him), and although he confused al-I‘tisam with al-Muwdafagat Se 
(as he insisted on identifying these extracts as part of al-Muwdfaqat), yet ; en in 1918, did not differ greatly fr wt Rida and: Khudri 
he is the first scholar who tried to place Shatibi’s thought into a historical : us eee reformer 21 But believing am this nese 
perspective. While comparing similarities in the treatment of the Batinis “3 le concept of obedience (ta‘abbud). Hajawi, in his 
by Ghazali and Shatibi, he found them identical. He, therefore, drew ined that the flexibility of Islamic law was lost in later Isla- 
a general conclusion that “in many ways Shatibi is through and through He jurists extended ta‘abbud even to those acts which fell 


penetrated with the ideas of Ghazali’’.! 6 Ory of mu‘amalat. A certain correspondent, in order to 


eu ! nent, quoted Shatibi on the point that the considera- 
Sinevitable in mu‘Gmalatas well. To reject this argument, 
mL ZZ al-Din “Abd al-Salam in his support and judged the 
sha tibT i in this light as he said: 


ashid Rida, himself a warrior against bid‘a, was largely responsible 


for creating the image of Shatibi as a crusader against bid‘a. ~ After pub- 
lishing the above-mentioned extracts fromi Shatibi on bid‘a in al-Manar, 


he edited and published Shatibi’s a/-J‘tisaém in 1913/1914. 
1¢ hiot * ‘Izz al-Din] is opposite to your quotation from the 


Mu yafagat where he narrowed [the application of mas/aha] 
fa@'abbud on all categories of acts. But he (Shatibi) did not 
eeotion with any proof.22 


This theme was further stressed by Rashid Rida in the biography of 
Muhammad ‘Abduh which was published in 1931.17 


.Al-Itisam was reviewed by D.S. Margoliouth 1 in The Journal of the 
__Royal Asiatic Society | Asiatic Society in 1916. In his very brief review ew Margoliouth des- 


cribed the work as ~ cribed the work as “occupied w ith juristic subtleties and distinctions which 
___ become more and more confused towards the end of the book”.!8 Thus 


implicitly he rejected the work as not worthy of further scholarly attention. 


deal With this point in detail later in the course of our 
ust, however, be pointed out at the moment that such an 
f Shé itibi’s view of fa‘abbud is quite misleading. Shatibi 
tiated between two kinds of obligations, those which are 
t su bject to change, consisting of ‘ibddat, and those which 
subj pct to changes, consisting of ‘ddat which include 
1¢ former are fa‘abbudi and the latter mas/ahi. This dis- 
ained on the first level, i.e. that of sari‘, though both may 


tor the second level, i.e. that of mukallaf,. 


| It was about the same time that, on the suggestion of Goldziher, 
a notice on ShatibI was included in Brockelmann’s Supplement. This 
notice was based entirely on the information provided by Goldziher. 
Some of the factual mistakes by Goldziher were also included without 


correction. !9 


OF ez Ortiz published his invaluable detailed study of cer- 
ons a) given by the Granadian jurists of the fourteenth 
») ne ese Shatibi’s fa‘dwa were also included. This study 
ie actual historical context against which Shatibi’s al- 
i died. Although Ortiz’s study is not concerned with 


About the same time, Muhammad Khudri (d. 1927), a teacher at 
Gordon Law College in the Sudan at that time, published his Usiil al-figh, 
for which, in many ways, he drew heavily upon Shatibi’s al-Muwdfagat. 
He also disclosed in the preface that it was on the suggestion of Muhammad ye § 
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the philosophical questions of a legal theory and thus does not include al 
Muwafagat, yet he confirms that in his fatawd, Shatibi relied on the notions VI of bid‘a into praise-worthy and condemnable. 
of tashil (facilitation) and istislah. Shatibi defended custom against the i 7 ae 


rules of figh. It is also significant to note that Ortiz was impressed by th ir 7 


Soaks ’ r argues that Shatibi and Ibn Lubb had fundamental diffe- 
deep insight that ShatibI showed into the economic of the society. gal y binding nature of certain acts. By binding nature Ibn 


ine process of acts being or becoming ‘ibddat or religious 
on ‘Ashir concludes that Shatibi’s concept of religion was 
fensive than most other jurists’ because he considered the 
ito government to be a religious duty, thus regarding them 


nce of religion. That is why he also opposed the practice 


Since Ortiz was concerned with Shatibi’s fatawd and not with his 
philosophy of law, one might be misled by his remarks to conclude that 
Shatibi’s reference to tashil and istislah was a measure of expediency. 
Such an understanding of Shatibi is misleading because the principle o 
maslaha in Shatibi's legal philosophy is a basic concept; not an expedient 
method of legal reasoning. Lopez Ortiz’s remarks may, however, be best 
understood in reference to Shatibi's doctrine of the Ends of the law. 


“4 | 


Wiof transactions in the Shari‘a, made in 1955, Subhi Mab- 
ick oy the modern subjective approach adopted by Shatibi 
tbl maintained that if an act which is legal in itself is com- 
sole intent of inflicting injury upon others, it is legally 
must be prevented. Mahmasani observed that this subjec- 
quite modern as it directs itself to the intent of the person 
gh . This approach also stands in contrast to the tradi- 
appr ach as formulated in the Majalla. 


In 1916, in his study on Malik b. Anas. Abi Zahra observed that on 
the problem of ‘umium and khusus (the general and specific use of words). 
expressions in general or specific meanings). Shatibi forsook the Maliki 
stand in favour of that of the Hanafis.24 


We need not go into the details of Abu Zahra’s explanation. Itis 
sufficient to note that Hanafis and Malikis disagree on the definition as well 
as on the legal value of “@mm and khass. According to Abi Zahra, for 


Hanafis, the @mm is rated as definite or absolute (gat‘f); while for Malikis ty “a this finding that led M ahmasani 978 further stud) 
it is only probable (zanni). Both schools, however, agree that gat‘i can be | a dectures im 1962 he was more enthusiastic and admiring 
particularized (takhsis) only by another gar‘?. Consequently, Hanafis reject tmasani believes that the foundations of the modern renais- 


particularization of the Qur’ani commands by those ahadith which have 
only probable (zannI) authenticity. Malikis, on the other hand, accept 
such particularizations, because, for them it is only the k/dss in the Qur'an, 
which is gat‘, and which cannot be particularized by a probable /adit/i. 


sieeal thought were laid in the fourteenth century by the 


wo wrote on the methodology and the ends of Islamic 


fumes they were the precursors of western legal philoso- 


or te Fuieu who taught that the evolution of Jaw takes place 
loc: temporal and situational changes. Mahmasanl 
Din al-Qarafi, ‘Izz al-Din ‘Abd al-Salam, Ibn Qayyim 
uc 1 philosophers oflaw. Among them, however, he singles 


the finest exposition of Islamic jurisprudence and philo- 
P J 
a 
fy 


In 1951 “Abd al-Muta‘al al-Sa‘idi observed that in matters of dogma, 
ShatibI was rigid like other jurists such as Ibn Taymiyya and Ibn Qayyim. 
Sa‘idi refers to Shatibi’s view on ribat to uphold his point. He states that 
Shatibi declared that to dwell in a ribat for the sake of ‘ihada only, const 
tuted bid‘a.25 


0 references to Shatibi’s al-Muwdfaqgdat have become so 


Fadil Ibn ‘Ashir credited Shatibi with providing an escape from the 3 | 
fost all works on Islamic law that a complete account of 


impasse that Islamic jurisprudence faced in the fourteenth century. Fur- 
thermore, according to Ibn ‘Ashir, Shatibi rejected the differentiation bet- mpossible. Further, such an account would not be relevant 
ween theoretical and practical religion—a distinction which was maintained because few of these works aim to study Shayibl's philo- 
by a number of theologians and philosophers.26 Shatibi insisted on the » however, take note of some of the more important 
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In his Islamic Methodology in History published in 1965, Fazlu ss srpretation of Shatibi’s concept of din (religion) and 
Rahman discusses Shatib!’s views in detail to a far greater extent than earlie a Shatibi’s conception of ta‘abbud (obedience) 
scholars. Rahman, in his Jslam, considered al-Muwdfaqat as a work on th | ss ations for Shatibi’s view of the adaptability of 
philosophy of law and jurisprudence.29 Rahman has observed Shatib | » at comprehensive concept of religion and an ess 
views on the following points: his concept of knowledge, his views about th A@ ience as held by Shatibi suggest that he viewed every 
role of human reason in acquiring knowledge, and his views on ijtihaé at | fom th F .< reli ta ae pee pees 
and taglid. Since these points have been studied mainly in reference té age — . E 
Shatibi’s epistemology, Rahman finds Shatibi little different from oth 
Muslim thinkers in whose arguments Rahman sees a “‘patent denial of faitt 


in the intellectual and moral powers of man’’.*9 fitas comment has obvious methodological implications. 
arquran and Hadith, being gar‘) (definitive), cannot be 
by what is zanni (probable). In the light of this view, if the 
naslaha is employed to particularize the Qur'an and Hadith, 
peanvalid, or the concept of masiaha must be proven to be 
as the Qur’an and Hadith. 


a 
"> ane 
.i4 
— 


es limits on adaptability of Islamic legal theory to 


<u) 
Wy 


Rahman, however, is reluctant to carry the above conclusion té¢ 
Shatibi’s legal thinking. He observes that although Shatibi “categorically 
denies that reason has any primary role in law-makiug or even in the for 
mulation of the moral imperatives, yet he (Shatibi) himself has exercised 
a great deal of rational power in fixing the “‘goals of shari‘a.’"}' 


He also finds an implicit confusion in Shatibi’s statement about a § are disagreed as to the assessment of Shatibi's 


" ; 29 : ; } >) ; ' ine “~~ ‘ 4ipr- 
ijtihad that it “‘is the necessary duty of a Muslim” along with the stipulation | disagreement stems from their differences of under 
that the ijtihadd should not contradict the objectives of Shari‘a. Rahmar 


finds this stipulation inconsistent because the objectives of the lawgive 


iterpretation of Shatibi’s basic terms such as bid‘a, 
fete, As is shown in the following chapters, the above terms 
. . sc,e7 = ~ 3 . _—_ < = a . 
cannot be formulated without the operation of ijtihad.32 0 She tibrs conception of masiaha which is the basis of his 


ggasid al-shari‘a, and they cannot be properly understood in 
The above observations have significant implications for our study. m this conception. 

Goldziher’s suggestion of Ghazali’s thorough influence on Shatibi may On | | - | 
mean Shatibi’s acceptance of Ghazali’s view on maslaha. Ghazali ts wident from these discussions that al-Muwafagat has been 
known to have rejected maslaha mursala. His influence on Shatibi would Stework on Islamic legal philosphy. No comprehensive study 
thu » amount to the rejection of the adaptability of Islamic legal theory to has been done sofar. The opinions expressed by scholars 
social changes. Shatibi’s opposition of bid‘a (innovation), as presented by ork and the views discussed therein are only partial studies. 
Rashid Rida and others, signifies that he believed in the immutability of 
Islamic law. iat Aan 


Se Oe 
i 


Hajawi, Sa‘idi and Rahman conclude that Shatibi was rigid, con- 
servative and opposed to rational interpretation of legal matters. In other 
words, they are suggesting that Shatibi would oppose the accommodation 
of Islamic law to social changes. HE Se a 


On the other hand, Khudri, Mahmasani and Lopes Ortiz have 
observed that his views in legal matters were flexible and that he prefe- 


rred the consideration of human need to the hardship incurred in follo- 
wing the legal texts to the very letter. 
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Muhammad Khudri, Usil al-Figh, (Cairo: Matba‘ al-Istiqama, 1938) p.11, relates , 


that when he was appointed to teach Islamic law in Gordon Law College in Sudan, 
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ever anxious to fulfil his will.”’ (pp. 12-13). 


i; 

at. p. 33. He says, “Meine Kenntnis von den Beziehungen dieses 
a@zhiri grunden sich auf Auszi ge, die aus dem Kapitel (<4!) 

nd : arabischen Zeitschrift al-Mandr unlangst’’. 
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5 ae 
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Dawéalibi, al-Madkhal ila ‘ilm usiil al-figh (Beyrouth: Dar al-‘ilmi Jil mala’in 1965), 
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CHAPTER SEVEN 


NATURE OF 
ISLAMIC LAW 


as defined most of the essential terms which he uses, but 
aria does not seem to be attempted. An understanding 
.) ever, be obtained from other words used as its opposites 
: ction with it.! Accordingly, we find that Shatibi’s con- 
associated essentially with the notion of “revelation”. 


: stemological level the terms ‘ag/ (human reason) and 
used as terms opposed to shari‘a. Ontologically sharia 
th kav (being). This semantic opposition has signifi- 
for the concept of shari‘a. Firstly, it indicates that law 
nd merely based on personal likings. Secondly, the 
sha ria is based are not determined by human reason. 
) tha _ being opposed to kawn which is changing, sharta 

bsa lute. Shatibi distinguishes between kawn and sharia 
. nt asf ts of Divine Will. Kawn is the expression of the 
f Di ‘ine Will, and shari‘a is the expression of the legisla- 
jistinction implies that in the first aspect there is a neces- 
between will and the occurrence of an event. This con- 
lied, however, in the Legislative Will. 


hari‘c is also used as synonymous with way (revelation)$. 
fa - 

drocess and shari‘a is not, the synonymous use of the two 

y if we understand shari‘a as the substance and wahy as 


v yin g it. As for Shatibi’s explanation of the term through 
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F ’ '% . 
; : the light of knowledge. In their pre-shari‘a state, 
synonyms or substitutes for it, the Qur’an is equated with the shari‘a.5 TI Bae gh E P 3 

heir ends at random. Because of its inclination to 


application of the term is also extended to hadith of the Prophet, tl ie | 
sunna of the Prophet and that of his companions;® but whereas the rulin a haw a). the human reason was unable fe discover the 
in the Qur’an are certain (gaf‘l), in general and in detail, the sunna _ Ue ankind. Its efforts led only to confusion. It drew 
certain only in general and is but probable (zann/) in detail.7 The absolut — € analogies; soup health fr om a sick pony 
and original shari‘ is Allah only. The Prophet, muftis and mujtahids at iking in reverse yet it believed that it was on the right 
also considered to be sharif‘ by Shatibi, but they function on God fe o '‘self-assurance led to sheer determinism (ijbdr) in the 
behalf, and not in their own right. freedom, power, and choice (aqdar). Necessitarianist 
@iirar) were attached to acquired acts (al-af‘al al-muk- 
ere in this plight, when God showed His Grace and sent 
people with shara’i‘ (pl. of shari‘a). The prophets explai- 
@s in their Own languages what was the true right path.?! 


=. 
<2 


The characteristics of shari‘a that Shatibi has enumerated are th 
following: blessed (mubdraka)9, Arabic!°, general (‘ummiyya)'', universé 
(‘amma; kulliya)'2, liberal (samha)'3, convenient (sah/a)'*, protectes 
(ma‘stima)'5. Shatibi’s views on these characteristics will be discusset ‘ 
in the following chapters. int of the Origin of shari‘a is difficult to be interpreted in 
caus S»Shatibi on other occasions argues that there never 
jout s aria. This account then can be understood either 
1 se mse or in the sense that ShatibiI was referring to what 
‘a the period of interval in between periods of revelations 


The other terms that are associated with the term “Islamic la 
are figh and usul al-figh. The term figh is used by Shatibi more in its litera 
and essential meanings than in the technical sense. The phrase figh a 
shari‘ai® as used by Shatibl may mean “understanding of the sharia 
“investigation of the shari‘a” or “establishing the meaning of shari‘a’. 


nt hese series of revelations was sent to Muhammad Db. 
firevealed to him His Book, the Qur'an. This book estab- 
on of distinguishing certitude from doubt.22 

Dy. 

in is the totality (Xulliya) of shari‘a, the fountain-head of 
> SC ce Of Shari‘a.23 The Qur’an was revealed first in Mecca 
Hedin Medina. The universal principles were revealed im 
icluged among other things belief in God, the Prophet and 
These were followed by general rules such as those about 
fe Along with this were revealed general ethical rules 
virtu 5 patience, etc. These rules generally concerned 
Mal practices in the pre-Islamic period. Very few specific 
Yealed in Mecca. When the Prophet came to Medina the 
m rad expanded. From then on, the general principles 
ca were complemented with additional particular rulings 


~~. 
J 


ShatibiI, however, uses the term “usul al-figh” more often and in 
certain technical sense. In a/-/‘tis@m, he defines it as follows: 


“Usul al-figh means [to infer, by method of] induction, universa 
[principles] from the evidences [of shari‘a} until the mujtahid finc 
them conspicuous (usb ‘ayn), and the searcher finds them easy t¢ 


apply”.'7 


— 


The equations he uses to explain the term show that his concept 0 
usiil al-figh is very closely connected with that of shari‘a. He argue 
that usa al-figh have the same relationship to shari‘a that the usil al-di 
(the principles of religion; kaldm) have with din.'® He explains that t¢ 
Qadi [bn al-Tayyib usul al-figh meant the principles of the science of sharif, 
(in the epistemological sense), whereas to Imam al-Juwayni they weré 
the proofs (adilla) of shari‘a.19 Shatibi did not consider them either ¢ 
proofs or directives for shari‘a, but as the principles derived inductivel 
from the underlying universal laws in shari‘a.2° 


ontra , prohibition of intoxicants, prescription of penal 


‘ an i 
_~ ! 


+ - 


An analysis of Shatibi’s views of the origins of shari‘a reflects hi 


fs ts 3 1 fc 4 i ight have been felt becau Vari 
concept of shari‘a closely associated with “‘revelation’’. According té or detailed rules might ha ause of various 


there arose disputes among the people which required 


G 


U 
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res s Of others; thus is the benefit of all achieved by all. 
Grim which general (public) institutions such as khildfa, 
@a and futya came into being. They were recognized 
OU oS interests because were they to be abandoned, the 
be meeestroyed.°° 


detailed judgments. There were controversies also because many peop 
had accepted Islam while retaining their pre-Islamic mental attitudes an 
social habits. God revealed to them all that they needed,?5 sometime 
in the Qur’an and sometimes by the Sunna. Thus the whole of shari’ 
came to be completed in Medina, and God declared, **Today I complete 
your religion... ” 


aon Was necessary to show that futyd and gada being 
dns are necessarily linked with society and hence with 
Dheir being classified among the kifa’iyya also implies 
Mthe gadi both perform their functions on behalf of the 
Consequently the interests of the society as a whole are 


The fugaha’ persued the task of applying these rules and pres 
criptions in further details. They searched the basis of these rules in orde 
to apply them to particular cases. This process was the method of ijtihde 
(legal reasoning).2® 

The above account indicates that shari‘a insofar as it is a revelatior a 
of laws by God, was completed in the days of the Prophet. As to the 
question of change in the days of the Prophet, ShatibI maintains tha fput trom his discussion of fatwa and igtida, which follows, 
the fundamental principles revealed in Mecca were permanent; they were d that, properly speaking, the institution of /utyad was 
never changed or repealed, because they were the necessary and essentis satit as responsible for the interpretation of law and the 
matters. Abrogation (naskh) occurred only in particular details, not im alc anges. 
universals.27 


es not spell out the distinction between the functions of 


leved the mufti to be the deputy and successor to the 
In other words, the finality and immutability of Islamic Jaw in the wft ‘relays the commands from God, interprets shari‘a 
days of the Prophet meant the non-changeability of fundamentals of the ana executes them. More important, Shatibi regards 
shari‘a only. Legal change is, however, possible in individual cases. The e a lawgiver Im a certain sense. He explains this opinion 
question then is to ask which legal institution does Shatibi regard as res- ng manner. 

ponsible for the function of legal change? q | 
Siknowledge of shari‘a is gained either through transmission 
As mentioned elsewhere, two legal institutions are involved in this firough deduction. In the former case he functions as a 

matter, futyG and gada. Shatibi considers gad@ and futya both as wilayat imumicator), in the latter he is a law maker (inshd’ al-ahkam) 

(administrative offices).28 Like the establishing of a government, they : inction Of a shari*. This function qualifies the mufti as a 

are also kifa'iyya (societal obligations)?9 In Shatibi’s sturcture of maqasid, ( kha a) to the Prophet.3! 

kifa'iyya in contradistinction to ‘ayniyya which are specifically individual i 

obligations of each person, are an obligation for the society as a whole, seeronthe question of authority (igtida’),>> Shatibl divides 
somehow to be fulfilled though each individual may not be involved. pauthority into three categories. First are those in whose 
Kifa'iyya, however, are still essential and necessary as they are among the mtrom error (isa) can be demonstrated. In this category 
magasid of sharia. They are indeed complementary to ‘ayniyya because ier ropnet, and the consensus of those people of whom It Is 
they make the fulfilment of the latter possible. The kifa'iyya aim at achiev- , lievec either that they cannot unanimously agree on error, 
ing the common good (al-masdlih al-‘Gmma) for all the people, because one pcOnsensus is sanctioned by shari‘a. 

individual by himself cannot take care of his interests or his family. How 
can he attend to the good of the whole society? One necessarily needs 


co-operation with others. Consequently one works for his own benefit but 


are those who by certain specific acts claim the obedience 


iscategory includes Aukkam (rulers, officers) who pronounce 
the form of commands and prohibitions or by signature. The 
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third category of authority is the one in which none of the above features 
exists. The first category is admitted in law without any doubt. The othe 
two, however, need further consideration. The reason is that the objec 
tives of authority in the case of these two types cannot be unanimously 
determined. Thus Shatibi does not admit their authority to command 
obedience in law.33 He, nevertheless, accepts the authority of a judge 
(hakim) in the application and execution of law.34 


AL-KHILAF: DIVERSITY 


n st d earlier that the aspect of disagreement in Maliki 
n that struck Shatibi’s mind early in his career and 
> | perplex him even in later times. He wrote to many 


Shatibi’s concept of authority seems to be based on two notions: fed with them on the many facets of this matter. 


‘isma and gat ‘tyya. Though ‘ismna implies freedom from error, yet 1t cannot Yarious historical reasons which do not concern us here, 
be understood in the sense of infallibility in Shatibi’s terminology. To | led “with disagreement on a number of cases. This was 
him ‘isa 1s equivalent to bifz (safety, protection, assurance) from change = smenon for a tradition which upheld the consensus 
or transformation; but not im a static sense. He explains that the ‘isma E unity of the practice. Consequently scholars were 
of the Qur'an has been attained through its wider study, preservation and os discussion on this issue. 

the development of sciences relating to the Qur'an. The ‘isma of the = 

shari‘a in the hands of the generation succeeding Muhammad came to be + y Speaking, in the course of time, during the develop- 
as they inferred the rules of shari‘a by seeking its objective from the Qur'an aes tradition in Spain, four positions were taken on this 
and Sunna, sometimes literally, sometimes from its implications and some Geescnolars, foremost among them Ibn ‘Abd al-Barr 
times by deducing the ‘cause’ (‘i//a) of the command. They applied these : eniiec the existence of “disagreement” in Maliki figh. 
rules to cases that were unprecedented. In this way they made matters Siaken generally by some other ancient scholars also.3¢ 
convenient for their successors. “This is the exact meaning of Aifz...”35 his position that Shatibi came to adopt after lengthy 


Another serious problem in connection with the concept of sharl‘a 
was the wide differences of opinion among the jurists. Since shari‘a 
found expression in the post-Quranic period mostly through jurists’ 
interpretations, the agreement or disagreement of jurists on a certain point 
acquired fundamental importance. Their consensus constituted ijma’‘, a 
source of law next only to the Qur’anand Sunna. Their disagreement 
too could not be underrated. As we have discussed earlier in detail! the 
jurists dominated political as well as social life in Spain. It was thus 
natural that their opinions even where they disagreed must be honoured | d this trend to the teachings of Qushayri on the 
faithfully. This gave rise to a paradoxical! problem of mura‘at al-khildf,. sr period upholders of the position had adopted the foll 
Since this problem was very consequential for the doctrine of the unity | i ward‘ bi'l khurij ‘an al-khilaf”’ (piety consists in ave 
of shari‘a Shatibi subjected it toa detailed analysis. What follows is a Pisagreement). 


real Se a imps Mt Of tasawwuf, this position had been accepted by 
as well. Shatibi did not question the attitude of siifis 
i attitude appropriate to the khawdss (special, elite) 
+ (th people of mystical states), but he did oppose this 


sitjon in this respect was taken under the influence of the 
Seeeuitoriented jurists feared that an indulgence in cases 
fim Opinion existed might lead someone astray in seck- 
Pinions, they regarded it as an obligation to avoid the 
peer sat. They considered these lenient opinions as 
isa (c SNCession) in contrast to ‘azima (regular) cases which 
pie "be followed by a resolute person.37 
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trend insofar as it meant the imposition of an impossible obligation fo MURAV‘AT AL-KHILAF 


common people. He took this stand because the sifi-oriented jurists ha¢ 


gone as far as to consider wara‘ as obligatory for every one.3® Eh) position was that of mura’at al-khilaf. {his principle 


fed the existence of conflicting opinions of jurists but also 
Sato give it full consideration, so as to regard all the con- 
Valid. This principle in some cases led to free permissi- 
Oa Hardship and in some to mere impossbility. Although 
ily accepted position, Shatibi differed and disputed it 


a 


Of scholars. Among them the names of Ibn Qabbab, 


Shatibi wrote to scholars in Spain and North Africa. Among the 
fatwas in answer to his query, Ibn ‘Arafa’s fatwa is available to us as pre 
served by Wansharisi.39 


~~ 


In his question, Shatibi states that scholars such as Ghazali, Ibn . eae . 
. SRA . As 5 OP and Sharif Tilimsani are known to us.43 To help 
Rushd and Qarafi maintained that piety consisted in avoiding “‘disagr | ae _ : | + 

x : the problem, it is advisable to summarize this discussion. 
ment’’. The basis of their argument was that the cases disagreed upon, a 
in the details ( fur‘) of shar‘ were like mutashabihdat (equivocal statements) 

which the sayings of the Prophet urged to avoid. Shatibi, as we shall 

see a little further below, found it logically impossible to maintain such a 

position, 


n pc ints of the question that Shatibi posed to the scholars 
nada there arose a problem in which different opinions 
ito Malik. According to the usu al-figh, rules relating 
Mictine One another, as explained below, demanded that 
ese different opinions had to be rejected. It was further 
ch disagreement existed in the major part of the Maliki 
the rules of contradiction were applied, most of the Maliki 
iehave to berejected. Asa measure of necessity (darira), 
é jopted the principle of mura‘at al-khilaf, but the appli- 
principle posed a number of problems. *‘4 


Ibn ‘Arafa’s answer can be summarized as follows. He explained 
that the cases of disagreement were very few and that to avoid them was 
not only possible but obligatory. The reason was that these cases, being 
equivocal, had equally forceful arguments in favour and against the issue; 
such a situation would then be conducive only to an arbitrary decision, 
Ibn ‘Arafa insisted that to opt for the less convenient was the result of the 
fear of severe punishments from Allah. This fear was the reason why 
Ibn Hazm condemned those who sought for convenience in the shari‘a. 
Ibn ‘Abd al-Salam also condemned the trend to choose the more convenient 
of any two fatawa.4° 


Miustrated the use of this principle by citing a number of 
mescular Case Of marriage scholars disagreed on the validity 
Satewas tO be considered void. Yet in reference to its 


r 
wance Was to be made for the OpLuon inat favoured its 
@eamatiers Such as inheritance. ..ctc., were to be applied as 
Swere Valid. The problems that this position raised for 


ie following: 


The third position regarding differences of opinion was that held by 
scholars who considered the existence of “disagreement” as proof of 
permissibility. Shatibi distinguished “disagreement” from murd‘at al- 
khilaf+! which is discussed below. He stated this position tn the follow- 
ing words: 


Msregarded the established principle of usu! al-figh, that the 


Often a fatwa on a certain disputed matter recommended abstention (from Somsigeration Of time could declare one of those opinions as 
the matter in question). It was said, “Why do you recommend absten- ter and hence more reliable. 

tion whereas the problem is disagreed upon?” Thus the disagreement a he } Pr 
became the proof of permissibility simply because it was disagreed upon; ee principle relevant to cases of contradictory opinions 
neither was there any evidence in favour of the soundness of the argu- Biso discarded. It stated that if two contradictory opinions 
ment for its possibility, nor was it on the basis of some authority more 


re attributed to a mujtahid both of them should be suspen- 
rthy to be followed than the one which demanded abstention.‘ ah. 5 
worthy f until one of the two could be established with certainty. 
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(ii) The Maliki scholars were not consistent in applying this “alle 
ance’ (mura‘at al-khilaf). In some cases they denied th 
“allowance”, while in other cases they insisted on it. Th 
inconsistency made the soundness of this principle doubtfu 
On the other hand, it rendered its application arbitrary. 


ary. ty Since all the different opinions of mujtahids are 
sed on certain evidences from the shdri‘, by neglecting 
But i be committing the wrong of rejecting shar‘t evi- 


y / 


ela fe ration, however, did not answer Shatibi’s question. 
(iii) Thirdly, assuming the soundness of this principle, its basis it fie! basis of difference lay in the choice of legal evidence, 
the sharl'a as a principle of figh is not known. Apparently tht pair how one could claim the existence of two or more 
problem refers to the evidence (dalil). The difference betweet we s of evidence in the shari‘a bearing on the same case. 
two statements (gaw/) must inevitably be so because they z 
based on two different evidences which are contradictory te 


each other in the sense that the opposite of one is the require 
ment of the other.45 


a’sa 1st er‘? was longer than others. His answer consisted 
I uments already seen in Tilimsani’s reply and partly of 
hati SIS arguments to contradictions. 


@ined the principle of murda‘at al-khilaf from a different pers- 
ined mura at as abiding by the implications of sharl‘a 
$e (madiul) in such a way as also to abide by the im- 
Vidence in another case. In other words, as a matter 
ple © of mura’ar implied abiding by the implications of both 


Thus murd‘at al-khilaf would mean granting each one of suck 
statements what is required by the other, entirely or partially. 


Sharif Tilimsani answered the question4® by refuting Shatibi’s argu 
ment that among two statements of an *dm or a mujtahid, the later in time 


eliminates the earlier. TilimsarI questioned the consideration of the time Ise aspects in which a mujtahid prefers one piece of evidence 
factor in such cases. His argument was that this consideration implied 1 this v fay. ne was neglecting neither of them but was rather 
the principle of abrogation (naskh) which is applicable only to statements ootn at the same time. 

Originating from the lawgiver (s/idri‘). He distinguished among the three: ta 

shari‘, al-mujtahid al-mutlaq and mujtahid ft’'l-madhhab. Since it was the A aby al-Fishtali adopted Ibn ‘Abd al-Salam’s view in 
shari‘ alone who could institute laws and who could withdraw them, it was, Emeterence to an action which is considered wrong by one 


therefore, in his statements alone, that in case of contradiction the later eB ge “4 ded as sound by the opponent, Fishtali distinguished 
would abrogate the earlier. The mujtahid, whether “‘mutlag” or “fil un ations ; one before the occurrence of the action and the 
madhhab,” did not make laws but rather sought and decided in favour of CCU irrence. “According to him, the prohibition was absolute 
one of the evidences. Al-mujtahid al-mutlag sought evidence in the 
commands of the shari‘a; the mujtahid fi'l-madhhab sought evidence in it > the Opposite opinion for the sake of public convent 
the statements of al-mujtahid al-mutlag whom he considered the imam for aig 

his madhhab. The differences of opinion in the case of mujtahids was, ‘ aa 

therefore, based on the difference in choice of evidence. The evidences, : sh meeanswer was ey, ls and brie. |S eoan 
which were derived from the shari‘a, in the instance of each of the opinions ulay a ‘pth of the best principles O! Mauikt figh. He defined 
could not be invalid. Hence the question of later and earlier, with the effect ) ee phone of the two pieces of evidence its value (ukm), 
of one eliminating the other, could not arise in the case of mujtahid. Gistinguished between two situations; one was a case of 


' he it Was inevitable to prefer one opinion over the other. 
e th fe cases Of ta‘drud (conflict) and tarjih (preponderance). 
> S situation where both evidences led to the same conclusion 


a omplemented each other. Such an instance was a case 
khilaf.+9 


tation, but once the action had taken place, an allowance 


Although Tilimsani did not spell out his view yet it can be concluded 
from his answer that he did not oppose the principle of murd‘ar al-khilaf. 
If one follows his argument more closely, one may see that he regarded this 
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wthe linguistic, geographical and historical causes of 
Was Claimed that there were certain factors in shari‘a 


)favour disagreement. Among these three factors are 


UNITY OF SHARI‘A 


Stence Of mutashabihat (equivocations) in the Qur'an. 


Shatibi was not satisfied with these answers. They were either S make allowance for the disagreement of opinions, ex- 


irrelevant or they tried to explain away the evident meaning. The onl ferpretation or in suspension of the judgment. Further, 
point of agreement for Shatibi came from Ibn al-Qabbab who agreed wit puna the mutashabihat were intended to be equivocal 
him that the problem was really very abstruse.5° Shatibi discussed the problem of mutashabihat in detail 


Me maintained that there was no tasha@buh in the 


Shatibi believed that there was no place for “disagreement” in ari‘a.54 


sharta such as that which constituted the basis of mura‘at al-khilaf, 
Hence the principle of murda‘at was a false problem. The main conclusion 
that Shatibi reached was the unity of the origins of shari‘a. He maintained 


that, “all rules of sharia originate from one root, even though there may 
be a diversity of rules.’’5! 


fisputed the assertion that tashabuh was the intention 

Dea ime with the matter im detail, he distinguished bet- 
menaradat) of the Lawgiver. One was al-khalgiyya al- 
iepredestined intention) in which human will had no 

Sug@ewas al-amriyya al-tashri‘iyya (imperative legal in- 
Savane Will did not impose itself on human will. Shatibi 
(i) A large number of Qur’anic verses stress the original unity of abi Delong to the second category of Divine intention. 
sharia and, further, they condemn “‘disagreement”’. Ses mor intended by the |awgiver, because the Qur'an 


The basis of this conclusion were the following five points:5? 


feo? tae interpretations is correct. If disagreement were 
Syamterpretation would have to be regarded as correct. 


_ 


(ii) If disagreement were permissible, there would be no place for 
the question of abrogation. The need for the discussion of 
abrogation means only that two statements are so con 
tradictory to one another that one has to be replaced by the 


@ualoey 1s Grawn from the shar‘i permission for the exer- 


Seeiemeasonineg) which, it is maintained, would naturally 

other. Shatubi refuted this arcument by referring it back 

“$3 : ! @eaasnaoun. We maintained that not every conclusion 
(i111) If the existence of disagreement were permitted, it would imply =z cette : ; F P 
. one . . . . Pal sile c * PCTT ess ore ; e > 

the imposition of an impossible obligation. In other words, eee | 28S COITCCINCSS OF CITOr CepenGetias 

: ace wit ; the Lawgiver which does 
to command someone to obey two contradictory commands ge with the intention of the Lawegiver which does not favour 


at the same time is to put him under an impossible obligation. 
(iv) The legal theorists (usuliyyin) recommend a decision in favour 
of rejection of one of the contradictory evidences over the 
other. This fact implies the non-permissibility of “dis- 
agreement”. 


lay Was Made analogous to the existence of the princip 


fa Phis principle, which means to opt for a concessio 
Sean special cases, allows for the existence of disagreement. 


fated this arcument by stressing that ruk/sa does not mean 
at two equally applicable rules in a case. If it were 
fd not be allowed in shari‘a. The principle of rukhsa is 
mM those cases where it becomes hard or impossible to 


e 


(v) It would be absurd to maintaim that both of the contradictory 
commands are simultaneously intended by the lawgiver 
because one would negate the other. 
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abide by the regular rules. Thus, in fact, rukhsa has to do with 
different rules in two different cases, not two different rules in a Si 
case, which is the meaning of disagreement.57 


CONCLUSION 


To conclude Shatibi’s arguments, it may be said that he underst Jing discussion of Shatibi’s views on the nature of Isla- 
khilaf (disagreement) essentially as ta’Grud al-’adilla (contradictior he does not regard law making essentially an 
evidences) while for others it meant essentially fasawi al-’adilla (e Law is not known through intellec 
validity of evidences). Hence, for Shatibi khilaf involved the probler | 


pigs ec me source of the knowledgc of law is “revelation 
tarjih al-’adilla (preponderance) while for others it involved only theft ee ; tra ee 
feeame mtention and will of Allah known to man. 
Sloped the doctrine of the two aspects of Divine 
Shatibi’s methodological objection concerned the distinction mi —— by fbn Taymiyya as well. Allah has expressed 
by Maliki scholars between muttafag ‘alayh (agreed upon) and mukht fee In two manners or at two levels. One Is the re- 
~ © : sllC _ ¥ . . ws - P<. '’ »t Ss >| a 17% 
fih (disagreed upon). They stressed that in case of the former, considé | agh Prophets; this is the expression of His religiou 
: : - - _ oe ’ 4a 2 - slathan £7 nots 
tion could be given only to that evidence on which it was decided to , or will. The other is the revelation of laws by insti- 
‘‘acreed”. In case of mukhtalaf fih, however, the evidence on which! ure. This ts known through physical laws, social habits 
opposing decision was based must also be considered. Shatibi viewed 1 ins nr cts and capacities. 
istent. If it were shar ‘i evidence which provic ) | 
ane See ay Fret gaa h ‘t to b di led if it a urt inher elaborated that some ics DUMAanN ILELICCL 1S 
asis of a decision, then w was it to be disregaracd |! opposed . ) 
ahs | Y io yurce of the Knowledge of laws other than e revealed 
muttafaq ‘alayh? Why should a decision be considered as mukhte ee it i 3 
NOE: i @eeaeis not true. Essentially the source of all such 
fth when it was based on a shar‘i evidence’ 


— ie, 


blem of jam‘ (combining) or murda‘ai (making allowance). 


lation. Consequently it becomes Heth ive that laws 
To agree with the upholders of khilaf would mean, for Shatibf, sther than revealed sources must not be considered 
believe in the existence of contradictions or diversity 1n the principles vealed laws. In fact the un of the W; 4 : 
shari‘a. This belief negates the unity of the origins of shari‘a. | or + demands fetithe two should never c —e 
It was, however, difficult to explain this unity in the presence of 4g h 
obvious diversity of evidences in the shari‘a. Shatibi, in his investigati Side his areument along these lines further in his analysis 
of this problem, came to conclude that the unity of shari‘a could be € f maslaha (ch. IX) and taklif (ch. XI) There it is; ec 
plained by the unity of the two intentions of the Lawgiver. The rest alm 0 Hawn is observable and 1 hie _ sharitaitiinn 
of these investigations was his doctrine of the magdasid al-shari‘a (t lav 's Stem to the laws of kaw: nat thevi beranin 
objectives of shari‘a). This doctrine constitutes the basis of Shatipl wable to man. 
legal thought. An elaboration of this doctrine and its theoretical af | q 
methodological implications are discussed in the following chapters. : pusianalysis of taklif, has oe See ae t 
inj! Inction must be physically possib! in other words 
nu st essentially conform to the laws of hu yhysical 


miss 


ysis of the shar i definition of madsiana, Shatibl observes 
>gul prised as legal good W hat iS COTS) tlegeé te he g00d in} 


F irther, when in social experience a certain ‘legal g00d 
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begins to harm the fabric of human society or even an individual, it lc 
its quality of being legally good. 


It is in this perspective that Shatibi views shari‘a as essentially z 


ciated with ‘revelation’ and still is able to argue in favour of the contint NOTES 
and need of ijtihdd as we shall see in the following chapters. 4 
"this method, we refer to the following work which has used this 
scessful manner: T. Izutsu, God and Man in the Koran (Tokyo, 


—_ 2? a 


mm. “Abd Allah Daraz (Cairo, n.d.), Vol. II, 169.° Shatibi, there, 


Fan uses wahy (revelation), which is opposite to hawd. Ibid. 
rasts the terms “‘ag/iyya and shar‘iyya. 


. 2S SOS ST a 


’ "o illustrate what is sharf‘a on a certain point, Shatibi quotes 
hadith and sayings of the Companions. This pattern is frequently 
loutthe book. On p. 56, for instance, he says, “‘And this is how 


_ 


it: , and then he quotes certain sayings of the Prophet. 
ate 


- 


1¢ term ‘ummiyya has not been translated in the usual literal sense. 
Sin Shatibi's system of thought, especially in his theory of 


h.- 


is usually translated as “infallible”, but in Shatibi’s terminology, 
plained, it means “protected"’, not “infallible”. 


that “God revealed all that they needed”’, may be understood 
de the Qur’in belongs to sharia and secondly that there 
bd did not reveal because they were not needed. Apparently 
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these statements reject any need of legal change. To be meaningful, these statement 
must be understood together with Shatibi’s distinction between ‘adat and ‘ibada 
Thus totality and completion in reference to ‘ibdddt means that entirety of ruling 
concerning ‘ibdddt have been revealed and that nothing else by way of ‘ibdddati 
further needed. The totality, in reference to ‘dddt means that the totality of basic 
principles or universals have been revealed, the particulars of which will, however 
always require ijtihad. 

26. Al-MuwdGfagat, Vol. IV, 233-39. 

27. Ibid., 236. 

28. Ibid., Vol. If, 247. 

29. Ibid., 180. 

30. Ibid., 177-79. 

31. Ibid., Vol. IV, 244-46. 

32. Ibid., 272ff. 

33. Ibid., 274, 276. 

34. Ibid., 281. a, 

Pi Race hens titer Jo: fedan the preceding chapters, Shatibis Philosophy of Islamic 

36. Ibid., Vol. IV, 151. d al-shari‘a or the ends and goals of Islamic law as its basic 

37. Ibid., pp. 144-45. SOfis’ views on rukhsa are discussed in al-I'tisam, Vo}. 1, p. 169 


hay Salso discussed that this doctrine is a continuation and 
38. Al-MuwGfagat, op. cit., Vol. 1, pp. 104. Meine concept of masiaha as expounded in pre-Shatibi period. 
39. Al-Mi‘yar, op. cit., vol. VI, p. 254-270. 


Miations about Islamic law he came to the conclusion that the 
40. Ibid., p. 267. . 


1-M. if V | IV 14] mic law meant unity mn its Origins Dut 8) © St) iii the unity 
41. Al-Muwdafagat, Vol. 1V, p. 


ae Meisawe In order to establish the latter Shatibi expounded 
42. : : 
43. Al-Mi'‘ydr, op. cit., pp. 254-280. 


CHAPTER EIGHT 


MAQASID AL-SHARI‘A 


? 


Memagasia al-shari‘a explaining that the goal or end of law 


44, Ibid., p. 254 Sis masiana or the good and welfare of human being. 
51D- a 
45. Ibid. ae ae vel, —, 
46. Jhbid.. and Nayl op cit Dp 262 lesis of Shatibi, howey er, toucned upon some tne logical 
: ” . ”}* . a - = 7 ) , a, ate 
47. Al-Mi‘yar, op. cit., p. 261ff. fjcmeamany Asn*’arl theologians would disagree with him. 
48. Ibid., p. 274. Shatior set out first to establish this thesis of his. Asa 


49. Ibid. 
50. Ibid., p. 271. 

51. Al-Muwafagat, Vol. IV, p. 118. 
52. Ibid., pp. 118-132. 

53. Ibid., pp. 211-214. 

54, Ibid., Vol. IL, p. 96. 

55. Ibid., Vol. Il, p. 1194f. 

56. Ibid., Vol. IV, p. 127. 

57. Ibid., p. 144ff. 


ievexposition of magasid doctrine, Shatibi argues that this 
fed)on a generally agreed premise which is theological in its 
‘emise is that God instituted the s/ard’i‘ (laws) for the masali 
id)sof the people, both immediate and future.(6)!. There 
Sheva difterence of opinion among scholars concerning the 
remise. For the purpose of our discussion the point 
xplained briefly. 
nutakallimiin (theologians) accept the general and apparent 
he premise of masalih, yet they differ from one another if the 
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masalih are understood in terms of ‘ilal (pl. of ‘illa) meaning ‘‘cause — , 
or “motives”. The Ash‘ari theologians reject explicit as well as impli 0 be interpreted as “the signs that make a rule known 
causality in reference to God. For them, the premise implies that Ge t 

is obliged by the consideration of masdalih to act in a certain way. Si ¢ “ss The Seeeteremise of masdlih can be established in 
such an obligation proposed limitation on God’s omnipotence, the Ash‘ar sf it Ferri: on, both as a general theme in shari‘a and in 
reject the idea that the masalih are the ial of shara’i‘. They, howeve Sone commands in detail. For instance. 
accept the premise by interpreting the masdlih to be the ‘grace’ of Go¢ _ ea f re ee tay ae bein 
rather than the ‘cause’ of his acts. On the other hand, the Mu'tazili - 7 — ees os e270 / : 
even though they too maintained God’s omnipotence, yet believed th oe eradication uaempecesion, respectively (7). 

God 1s obliged to do good. Consequently they accepted the above pre 
mise, regarding masdlih as the ‘illa of shari‘a. | 


a(the rules of shari‘a), the ‘illa as used in connection 


imine this premise, Shatibi proceeds to discuss the details 
lich ‘ate analyzed in five aspects; four in relation to the 


es im relation to the mukallaf (subject of law). 
The theological disagreement initially concerned God’s acts, buti im 


was extended to God’s commands in the Qur’an as they constitute 
acts of speech. Thus the theological disagreement manifested itself 
Usul al-figh as well. Theological arguments penetrated into usul[al-figh 
also because a number of writers on usual were theologians. 


setrine of magdasid al-shari‘a is an attempt to establish 
stial element of the ends of aw. He treats the problem 
fmasiaha, the relationship of maslaha with taklif and 
detail. He tries to refute the implications of theolo- 
tana the dilemma of the relativity of maslaha first by 
fyethis problem on two levels. On the first level he dis- 
id Cc Sthe laweiver and on the second level he deals with 
eimuukallaf (subject of law). By proposing that maslaha 
Hthe lawgiver on the first level, he suggests that it is the 
decides what is masiaha. Still, Shatibi stresses that this 
inal for all times to come. But the objective of the mukal- 
Slaw) which also includes the legislator, if and insofar 
is obedience to the objectives of law. 


Usiul al-figh, however, required a manner of thinking and a methoe 
of reasoning different from that of kalam. Legal thinking necessitates 
that the volition for voluntary human acts must be attributed te 
man himself if man is to be held legally responsible for his acts. Sine 
obedience to Divine Commands thus depends on human volition, the Com 
mand must be shown to be motivated by the consideration of human ir 
terests. Consequently, the premise of masalih must be accepted in 
in terms of “cause”, ‘‘motive” and ‘“‘purpose”’. 


The premise of masdalih came to be generally accepted in usu/. Somi 
usuliyyin, such as Ghazali and others, in order to be consistent with thei 
theological views, redefined the term ‘i//a so as to rid it of the connotatior 
of “causality” and “‘motivation” in which sense it was used and dispute¢ 
in kalam. Passing from kalam to usiil, the term ‘il/la thus underwent é 


semantic change. For the explanation of the meaning it acquired in usu 
we now turn to Shatibi. 


ison Shatibi's discussion of magdsid is as follows: 

i of ne Shari (lawgiver/legislator’s intent) 

Meppaspect: The primary intention of the lawgiver IM 
ituting law as such. 


-ond aspect: His intention in instituting it so as to be 
ntelligible (ifham). 
lird aspect: His intention in instituting it to demand 
ligation (taklif). 
yurth aspect: His intention in including the mukallaf 
der its command. 
1 of the mukallaf. 


Shatibi explains that Razi2 held that like His acts, God’s command 
also cannot be analyzed in terms of ‘ilal (causes) whereas the Mu‘tazilé 
believed that His Commands are caused (mu‘allala) by the consideratior 
of the masalih of the people. The majority of the fugahd’ accepted the 
latter view in figh. Since it was inevitable that ‘ilal be established fof 
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The discussion in the first aspect deals with masiaha, its meant 
grades, characteristics and its relativity or absoluteness. The sec 
aspect discusses the linguistic dimension of the problem of taklif wt 
was overlooked by other jurists. A command constituting faklif (obli 
tion) must be understandable by all of its subjects, not only in words 
sentences but also in the linguistic and cultural meaning of understandf 
ShatibI discusses this problem by explaining two terms: al-da 
al-asliyya (essential meaning) and ummiyya (intelligible to commona 
The third aspect analyses the notion of taklif in reference to 4g 
(power), mashagga (hardship) etc. The fourth exposes the aspect 
huzuz in relation to Aawda and ta‘abbud. 


CHAPTER NINE 


On the second level, i.e. that of mukallaf, Shatibi is largely concert 
with the question of intention and acts. MA SLAHA 

The following chapters, therefor, eanalyse the following conceg : : 
and terms: 


ee ., 
‘> 
ie 


(1) maslaha (chapter nine) ae 
(2) dalala (chapter ten) Sbjective of the Lawgiver is the mas/aha! of the people. 
(3) taklif (chapter cleven) iysnari a concern the protection of the magdasid of the 


; ; * 
(4) ta‘abbud (chapter twelve) Mirn aims to protect the masalih of the people. Thus 
(5) and niyya. (chapter thirteen) 


Become interchangeable terms in reference to obliga- 
iscussion of mas/ahia. 


ss maslaha as follows: 


masiana that which concerns the subsistence of human 


ee nS Yo 
mapietion Of man’s livelihood, and the acquisition of 
fouonal and intellectual qualities require of him, im 
ense” (25)?. 
NOTES Bees 


fon Of maslahain its absolute sense. Shatibi, how- 
Sount Various other senses in which maslaha can be 
f hb long either to this world or to the world hereafter. 
alih can be seen as a system; belonging to different 
~finz dle relationship with each other. 


~ 
Oa 
ttt 


1. The numbers in the parenthesis in the text of this chapter refer to the page 
_ al-Muwafaqat, Vol. 11 (Cairo: Mustafa Muhammad. n. d.), 


2. For Razi’s views on This point see above pp. 157-59 


slement in the meaning of maslaha is the sense of 
ssts’. Shatibi explains that the shari‘a deals with the — 
ih either in a positive manner as when to preserve 


isalih, shari‘a adopts measures to support their b 


MASLAHA 227 
226 ISLAMIC LEGAL PHILOSOPHY 


Mae asa > Wi ip. The disruption of hajiyat is. 
Or in a preventive manner; to prevent the extinction of masalih it 3 | face hardship my P Sia 
> of the whole of masalih, as is the case with the 
measures to remove any elements which are actually or potentiall i a | 
. = | hajiyat are as follows: in ‘ibadat, concessions 
ruptive of masdlih (8). | 
account of sickness or ipucney which otherwise 
Shatibi divides the magdsid or masdlih into dariri (necessary) NM prayers, fasting, etc.;in ‘adat, the lawfulness of 
(needed) and tahsini (commendable). The dariri maqdsid are calledt vat, permission for girdd (money lending), musaqat 
sary because they are indispensable in sustaining the mdsalih of din (ret and : n jinayat, allowances for weak and insuflicient 
and the hereafter) and dunyd, in the sense that if they are disruptet fiecting public interest (10-11). 
stability of the masdalih of the world is disrupted. Their disruption 


in the termination of life in the world, and in the hereafter it res a 1086 . manners which are disliked by wiser people. 
losing salvation and blessings (8). overs noble habits (ethics, morality). Examples of 
ee ubadat, cleanliness (ftahara) or decency in cover- 
tof, the body (satr) in prayer; in ‘dadat, etiquette 
in) muamalat, prohibition of the sale of unclean 
ale of surplus food and water, and depriving a slave 


less and leadership, etc.; for jindyat, the prohibition 
in place of a slave, etc (11-12). 


ns tc adopt what conforms to the best of customs 


The dariiri category consists of the following five: Din (relig 
Nafs (self), Nas! (family), Mal (property) and ‘Ag/ (intellect) (i0). 


Scholars, says Shatibi, have observed that these five principle 
universally accepted. Analysing the aims of the shar‘i obligations 
find that shari‘a also considers them as necessary. The shar‘t obligat 
can be divided from the viewpoint of positive and preventive mannef 
protection into two groups. Falling into the positive manner grour 
‘ibadat (rituals, worship), ‘adat (habits, customs) and mu‘amalat (trar 
tions), and falling into the preventive group are jindydat (penalties). 


7 
he above division of masdlih as a structure consist- 
sonnected to one another. His detailed analysis re- 
their relationships with one another. First, every 
quires annexion of certain elements which supplement 
grade. second every grade is related to the others (12). 


‘Ibadat aim at the protection of din (religion). Exampl 
‘ibadat are belief and the declaration of faith (the Unity of God, the 
phethood of Muhammad), salar, zakat, siyam and hajj. ‘Adat3 aim at 
protection of nafs (self) and ‘ag/ (intellect). Seeking food, drink, clotl 
and shelter are examples of ‘ada/. Mu‘amalat also protect the nafs: 
‘agi but through ‘adat. Shatibi defines jindydt as those which concert 
<j: | | as does not amount to a negation of the essential 
above five masalih in a preventive manner; they prescribe the remoy 
ae . | . he consideration and realization of the complemen- 
what prevents the realization of these interests. To illustrate jindya wet . re ey. 
gives example of gisds (retaliation) and diyat (blood money) for F the eee oe oF the) origina ¥ eS ee 
and hadd (punishment for drinking intoxicants) for the protectior geration of a complementary results in the annulment 
‘ ti ‘Yea its consideration will not be valid. The reasons 
aql (8-10). 
. first, because the complementary element is like 
ne Re deration of a quality results in the negation of 
1awsuf ), the qualification is negated as well. Second, 
ed tt mat the consideration of the complementary results 
it: interests at the cost of the original objective, it is 
lization of the original be preferred (14). 


fthe three grades requires certain elements to achieve 
my of its objectives. For instance, gisds (retaliation) 
without a condition of tamdathul (parallel evaluation). 
ver, calls for two clarifications: first, a lack of these 


The Adjiyat are so called because they are needed in order to exp 
(tawassu‘) the purpose of the magdasid and to remove the strictness of lite 
sense the application of which leads to impediments and hardships 
eventually to the disruption of the magdsid (objectives). Thus if 
hajiyat are not taken into consideration along with the dari 
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The above situation is illustrated by the following example. The fate the second rule, if there 1s no qisas, there 1s no const- 
eating of carrion is allowed in shari‘a to save life. The reason is that the Seenee words, the ikhtila! of the darir! means the 
preservation of life is of utmost importance, and preservation o Bem erades of masalih necessarily. 

murit’'a (manliness, honour) is only comlpementary (takmili) to the protec- 
tion of life. Impure things are prohibited in order to preserve honour and 
to encourage morality. But if the preservation of the complementary, 
i.e. to preserve honour by avoiding eating impure things, leads to the 
negation of the original interest, i.e. the preservation of life, the considera- 
tion of the complementary is forsaken. 


Yr 
mate the third rule, the iXhtilal of tamathul does not require 


aiana filth rules can be appreciated if one grasps the sense 
fas atiected by the ik/itilal of other masalin. Shatibdi explains 
Seunasaiun On daruri masalil: with the following four similes: 


Another example may be seen in the act of sale which 1s a darirl elz tionship of other masalili to dariri masalih is like that of 
maslaha while the prohibition of risk and ignorance in sale transactions is 
complementary. If the complete negation of risk is stipulated, the result 
will be complete negation of the act of sale. 


mave zones (fima). he interruption (ik//al) of one protec- 
ge amounts to the interruption of the next zone and 
ao) tne disruption of the dariiri masalih which are at the 


| of these zones. 
The relationship of the above three grades of masalih with one an- ' 


other is the same as that of the complementary masdlih to the original ob- 
jective of the law. The tahsiniyat are thus complementary to the /ajiyat 
which are complementary to the daririyat. The dariiriyat are the funda- 
mentals of masalih. In view of the above explanation, Shatibi deduces 
the following five rules in this relationship: 


/iation may also be understood as that of the par 


b Ls ‘ii J . *’ 


Souler masalin together with the dariri masalih make one 

Seine disruption of the parts obviously means the san 
: : , 

i¢ Gisruption of the whole. 


fajiyar and fahsiniyat can be understood as individuals in 
*. - . Ye fh - 
1. The dariiri is the basis of all masalih. fon to the universal, ie. daririyat. 


2. The ikhtilal (disruption) of dariri necessitates the ikhtilal of other 


najiyat and tahsiniy at SseTVe th c daru 4 { até 5 alih as a prere- 

masalift absolutely. Me (mnugaddima), or as interrelated (mugdrin) (16-24). 

3. The ikhtilal of other masalih, however, does not necessitate an au : 4 es recs * | 
, oe Ay say MmoneaG avove, the 71asdii/1 are also divided into those Delong- 
ikhtilal of, and within, the dariari itself. a ots ng 


ia@and those which concern the Hereafter. 
4. In acertain sense, however, the ikhtilal of tahsini or haji absolutely a 
necessitates the ikhtilal of daruri. re | ne masalih of this world, There are two angles from 
sean Of this world can be observed. The first angle is to 
ssaney actually exist, and the second is to observe them on 
fart proclamation. 


5. The preservation (muhdfaza) of haji and tahsini is necessary tor 
the sake of daruri (16-17). 


These rules may be illustrated by the rule of qisas (lex talionis). 


. : _—,. . - Sa ee | Alt ) ric , ' ig id we see by mt 
Qisas is dariiri, and tamathul (consideration of equality) in gigas 1s ‘a/sinl img Mmasalify as they exist in this world, we see that they are 


and takmili pure miasalih. Rather, they are mixed with discomfort and 
lever big or small, and which may precede, accompany or 
To illustrate the first rule, tamathul (tahsini) is complementary and isalin. Similar are the mafasid (opposite of masalih) which 


sure but are found to be mixed with a certain amount of com- 
yment. The entire phenomenon in this world points to the fact 


exists only because of gisds (dariri). Thus a daruri maslaha (qisas) \s the 
basis of a tahsini maslaha (tamathul). 


« @xZ 
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. 
a 


that this world is created from a combination of opposites and that it is 
impossible to abstract (istikhla@s) only one side. It is for this reason 
that the masdlih and mafasid in this world are known only on the basis of 
the pre-dominant side; if the side of maslaha dominates, the matter at issue 
is considered, customarily, a maslaha; otherwise a mafsada. In these matters 
thus, the determining factor is the prevaient custom (‘Gda) (26). 


Seeeenation; however, does not clarify the existence or 
a despite the ShGri‘’s intention tothe contrary. Shatibi 
2 att a further by saying that the above position may 
lat s of the philosophers and of the Mu‘tazila on the existence 
‘evil. According to the philosophers, God created a 
1 Fite good is mixed with evil. It is the good, however, which 
It must be noticed here that this principle is applicable only to acts ws creation. He did’ not’ create the world for’ evil, even 
relating to ‘Gda, and only to the determination of maslaha or mafsada in a ur along with the good. 
this world through knowing them as they exist. 


Acts which are not 
‘adat are not affected by this principle (26). 


AZ. ila believed that evils are not intended to occur; their 


ft ist God’s will (irdda). 
The second approach to considering the mas4lih of this world is to x 


observe them in reference to their connection with shar‘i proclamation 
(khitab). The basic rule in this approach is that the masdlih or mafasid 
as taken into consideration by the Sh/dri‘ are pure. If they are supposed 
to be mixed (mashiba,) they are not so in the reality of shar‘ (27). As 


explained above, maslaha or mafsada, in this world, is determined by the positions of the philosophers and the Mu‘tazila concern the 


predominant side (al-jihat al-ghaliba) of a matter. It is the predominant atit T's the latter. As he argues, the occurrence of mafsada, 
part which is the object of shar‘ij proclamation. The dominated (al- wil and intention for masi/aha, is justifiable in the case of 
maghliuba) part, whether maslaha or mafsada is not the objective of the 


WE, because a man is held free (mukhtar) so as to be legally 
Shari". Why is it then that the dominated elements, even though they ; acts. This position is not justified in the case of al-irdda 
may be maslaha, are not the objectives of shari‘a? On the other hand, how as ae $s would imply imperfection in God’s powers (30). 
can they, when they are not the objectives of shari‘a, still be maslaha? Ay4 i 
Shatibi solves this apparent contradiction with the following explanation. 


first refutes the apparent similarity between his and the 
is. He argues on the basis of a distinction between two in- 
n 


of God. First there is the intention of creation (al-gasd 
eet 1) and second the intention of legislation (al-gasd al- 


DON e discussion of maslaha has been concerned with the cas 


j al 
He argues that a/-maslaha al-maghliba is that which is considered as ractice may be used as the basis of determining a masla 


such according to the acquired habitude (al-i‘tiyad al-kasbi) alone, i.e. -S vhere the judgment of habitude is not so definitive. EF 
without adding the shar‘i requiremens of maslaha. Customarily such a m ng Cat os in had Ofdirenced and killing a murderer fort 
maslaha is not considered worth seeking. This is the part of maslaha which m crimes, are considered maslaha despite the fact that the aC 
is also not the objective of the lawgiver insofar as the shar‘iyya (legality) a .. In other words, unlike the cases in the above d 
of rules (ahkadm) as a whole is concerned. s, despite their consisting of certain aspects of mafsad, 
aslaba,' in themselves on the whole, the acts in the ater e 


4. 
a. bh 


Further, if the dominated part were also taken into account by the 10ugh hmafiada in themselves, become maslaha because of certair 
Shari’, no act could have been the subject of command alone or of prohi- erations. The supposition in this case is that the exte - 1 
bition alone. Obviously such is not the case. If it is supposed that the M can dominate the internal consideration. How this domi- 
dominated part in a mixed maslaha is the object of prohibition and the ; i needs elaboration. 
dominating part that of command, then one and the same act becomes the e 

object of command and prohibition at one and the same time, which would | 


have been a taklif ma la yutaq (impossible obligation) as well as an absurd 
situation (28). 


: of the above situation, logically,there are two positions; 
-onsid erations are equal in such a manner that one cannot 
the : - other, or one of them can be preferred. The ormer 


\ 


~ 


ye 
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distinction is not maintained between species and their 
lincations. The individuals may differ in special charac- 


: —__, 


position probably does not exist in shari‘a, because it necessitates the 
sharl‘a should intend prohibition and permission simultaneously. 


t they do not differ in relation to their species; they are all 
Sor the species. This mebership is the fact that deter- 
f ( quality) (36). 

Ve 


above discussions, Shatibi deduces the following rules as 
) ; m a laha: 


Furthermore, if one side is preferrable, it is still possible that the 
Shari might have intended the other side. Both sides will always remair 
to be weighed by a mujtahid. We are obliged only to do what, after weigh 
ing both sides, appears to us (yangadihu) the intention of the Shari‘, no 
what 1s intended by the S/dri* in reality (in His mind) (31). In this way 
after the decision of a mujtahid, the possibility of the other side being in- 
tended has to be disregarded insofar as fulfilling an obligation is concerned 
The possibility is, however, not finally disregarded insofar as nazar (exami 
nation, investigation) is concerned. 


Surpose Of legislation (fashri’) is to establish (igama) masalih 
World and in the hereafter, but in a way that they do not 
pt (yakhitall) the system of shar‘. 


Shari intends the masdlih to be absolute. 

+ 
‘acon for the above two considerations Is that shari‘a has 
Hansututed to be abadi (eternal, continuous), kulli (universal) 
amu (@eneral) in relation to all kinds of obligations (takdlif), 


Wajin (subjects of law) and ahwai (conditions, states) (37). 


A group of scholars who believed the above possibility to be applic 
able in the case of obligations as well, maintained the principle of murat 
al-khilaf. As mentioned elsewhere, this principle, to Shatibi, meant a 
impossible and hence void obligation.4 


ShatibI sums up the above discussion by saying that a/-jihat al-mar- 
juha (the dominated aspect), when it is found mixed with al-jihat al-rajiha 
(the dominating aspect), is not the objective of a legal obligation. This 
principle governs all problems which are subject to ijtihdd (legal reasoning) 
irrespective of whether one believes a mujtahid to be always correct or not. 
Hence reasoning by analogy must go on (a/-giyds mustamirrun) and the 
demonstrative proof must remain free and unqualified (a/-burhan mutla- 
gun) (32). 


ove turee Characteristics thus require maslaha to be both 
ute) and Kulli (universal). The absoluteness means that 
iemot be relative and subjective. Relativity is usually based 
maslaha with one of the following: ahwd’ al-nufiis (personal 
ife(personal advantages), nay! al-shahawat (fulfilment of pas- 
Sand aghrad (individual interests). According to Shatibi 
et onsideratoins render the concept of masi/aha relative and 

fis not the consideration of Shari‘ in maslaha, though it 


hich 
So far the discussion has been concerned with the masa/i/ of this I ada. 

world. The masdalih of the hereafter are also pure (such as the blessings 

of paradise) as well as mixed (mumtazija) such as the punishment of hell 

sometimes meted out even to those who believe in the unity of God. 


rues on the following grounds: First, the objective of shar 
1e m1 allafin out of the dictates of their desires so as to make 
of God. This objective negates the consideration of per- 
The basic rule in such mas@lih and mafasid is that they are all deter- San element in the consideration of maslaha. 
mined according to shari’a, because the reson has no place in matters 


relating to the hereafter. 


ond. the masalih cannot be considered as mere mandafi’ beause 
as in shar“ they are mixed with disadvantages. The point 
here. is that naf< is not essential in the consideration of masalih 
it in shar’. 


Sometimes a confusion may arise because of considering the pure 
mas@lih or mafasid as mixed. For instance the blessings bestowed upon 
the prophets in paradise differ from those given to others. Those in 
lower ranks may be regarded as being punished by the absence of the bless- 
ings given to those in higher ranks. According to Shatibi, this confusion 


a some higher goal like the subsistence of life constitutes | 
ration in determining maslalia. In shar‘ the consideration: 
ind that is the consideration of the hereafter. | 


b 


~2 
a 
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Third, the consideration of the fulfilment of personal desires” 
renders the concept of maslaha highly relative. The consideratior 
personal desire varies from state to state, person to person, and ¢ 


to time. It is so relative that it cannot be a criterion for determin 
maslaha. 


: ana ysis as an unfaithful representation of the maslaha- 
ble to speak about mandfi' and madarr only in absolute 
HOt exist as absolute in reality; actually they are largely 
| nce the masalih refer to shar‘i proclamations which take 
Wthe differences among persons, times and states, it is in- 
imabsolute terms. Third, since no mandfi‘ are to be found 
swith madarr, if we accept Razi’s principle, we will have 
lat idhn and nahy (prohibition) can apply to one and the 
ch is absurd. 


Fourth, consideration of individual interests leads not only t 
divergence but, more significantly, also to a conflict with others and te 
deprivation of others’ interests. 


Consequently, relativity and subjectivity are excluded from the sht 
consideration of maslaha; it must, therefore, be absolute. In shar*| 
absoluteness is provided by the stipulation that maslaha must aim at 
subsistence of life in this world commensurately with life in the next wo 


Din’ al-Qarafi, the commentator on Razi’s al-Mahsiil, had 
Ut the principle that mas/aha constituted the basis of legal 
ireued that maslaha cannot be the basis of ibaha. This 
ise maslaha cannot be realized and hence defined in simple 
Ns, because no masiaha can be gained without ‘alam (pain) 
is) Lhus to maintain that every mubah must be based on 
toa complete negation of mubah. Second, in order to 
ahais the basis of obligation, maslaha must be defined in 
ndr Ot in reference to certain specific factors, because this 
fer ence of one specific consideration to another is never 
Use it does not provide a universally accepted basis of de- 
lermore, this position cannot be supported on the grounds 
tha whose violator 1s punished by God. This definition is 
Decause itis based either on the assumption that God 
Milbana this manner of argument is dawr (arguing in circle) 
iption that every obligation from God is a maslaha, 


Ls 
— 


it is an obligation. 


The second characteristic of mas/aha is its universality (kullf). 
universality is not affected by the takhalluf (falling short) of its particul; 
For instance, the penalties are imposed on the basis of the universal f 
that they generally restrain people from committing crimes. Yet, fk 
are people who, despite being punished, do not abstain from committ 
a crime. Nevertheless, such exceptions do not affect the validity of” 
general rule about the penalty (52). In shari‘a it 1s al-ghdlib al-akt} 
(the major dominant) which is the general-definitive element (al-‘a 
gat‘t) in the consideration of a maslaha. This is the characteristic (she 
of inductive universals (al-kulliyat al-istigrad’iyya). An illustration of t 
universal may be found in the universal rules of a language. The t 
versals of a language are closer to those of shari‘a, because both are 
(instituted, conventional) not ‘agli (speculative). The inductive univer: 
(in Arabic grammar, for instance) remain valid even if some of their pé 
culars do not conform to the majority of particulars (52-53). 


dds that the mas/aha view is difficult to maintain for our 
faiiasharis?}), as well. They cannot say that God takes 
Misideration over against mafsada, because there are many 
ich this consideration is lacking. The only proof they have 
ion the basis of the induction of the obligations, and this 
n a claim to know the asrdr (secrets, rational explanation) 
re thus necessarily led to the position that God’s actions, 
sonsiderations are entirely dependent on His will and noth- 
Mu'tazila were also led to the same conclusion (42). 


In reference to the characteristics of maslaha, Shatibi takes if 
consideration the criticism of this concept by other jurists. Among them 
specifically refers to Fakhr al-Din al-Razi, Shihab al-Din al-Qarafi and I 
‘Abd al-Salam. He has answered their criticism. As these criticis 


and answers are quite relevant to the discussion of maslaha, a brief su 
mary of this debate is given below. 


Analysing the position of those who favour maslaha, Razi refers 
their argument that the basic rule in mandfi‘ (useful things) is ’idhn (perm 
sion, lawfulness) and in madarr (harmful things) is man‘ (abstention) (4 


F Qarafl, Shatibi refers to his own discussion of the rela- 


s ond, he answers that a survey of the rules of shari’a 
Mf induction proves that shari‘a has taken into con- 
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sideration what is regarded as maslaha in customary practice as well. 
argues that such a survey on the basis of the method of induction proy 
the duwabit (determining factors) of maslaha. The examination of 
events by way of induction where al-takdlif al-shar‘iyya (legal obligatic 
have been realized in practice shows that these takalif and mubahat 
not harm human interests (or masdlih) but have conformed to them: 
established them. CHAPTER TEN 

Ibn ‘Abd al-Salam distinguished between masdlih al-dar al-akl 
and al-masalih al-dunyawiyya on the basis that the former can be kno 
only by shar‘ while the latter are known by needs, experience, custom a 
by considerations of probability. He even says that when one wants 
know a maslaha, he may simply find it rationally, supposing thatt 
Shari‘ has given no indication. Judgment is reached rationally in 
manner except in the case of ta‘abbudat where masalih or mafasid aret 
given. 


wi 


“LANGUAGE AND LAW 


Shatibi, quoting Ibn “Abd al-Salam here, probably to indicate I hy 
disagreement, refers to him not by name but by terms such as ba‘d akan ‘m 
(some person )and hddha al-ga’il (this speaker). To Shatibi masalih “an 
the hereafter are not independent of the masalih of this world. Hencen edit Z chapter discussed Shatibi’s views on maslaha as 
only al-masdlih al-ukhrawiyya but also the dunyawiyya, as long as theyé ot jective of law. Shatibi proceeds further to argue that 
obligations, are known by shar‘ alone. If the distinction between the f d of : aria is its intelligibility; shari‘a was revealed in such 
masalih were absolute, the shar“ would have been concerned only with é it) was to be intelligible for every mukallaf. Although 
masalih al-ukhrawiyya. In fact, to realize the ukhrawiyya, the establishme : say SO explicitly, his analysis of daldla develops an argu- 
of the dunyawiyya is inevitable. Shatibi refutes the implication in Ibn ‘AE Zahiris and the Hadith-group who discouraged any inter- 
al-Salam’s statement that the dunyawiyya are rational and hence the consi gria@ on the basis of masiaha. Zahiris attach more signi- 
eration of shar‘ is only supplementary (48). otter ‘of the law (/afz: words) than to the spirit of the law 
g). Shatibi, on the contrary contends that it is the meaning 
ant, and not the word. Thus, he indirectly leads to the 


mimterpretation of shari‘a by maslaha serves to fulfil 


~ 


NOTES 


1. For the meanings and definitions of the term mas/aha see chapters four and five. Ay i\ . | 
NOL Sharia being universally intelligible has been accep 

- e have been, however, some points which had posed some 
: scholars. One such point was the question of foreign 
ur’an _ Generally, the jurists found it necessary to reject 
in of these words in order to maintain that the Qur'an was 
SArabic. Before proceeding to discuss his theory of dalala 
yords to meaning), Shatibi first discusses the problem of 

n the Qur'an. 


2. The numbers in the parenthesis in the text of this chapter refer to the pages of 
Muwafaqat, Vol. Il (Cairo: Mustafa Muhammad, n.d.). 


3. Shatibi’s definition and discussion of the term ‘dda are analysed in chapters el 
and fourteen. 


4. Shatibi’s views on murda‘at al-khildf have been discussed in chapter seven. 
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Bi . . ‘ . . . , 
Calls the process, which indicates this special ‘meaning’, 
siiyya Which may explain how Shatibi proposes that shari‘a 
tood even by those who do not know Arabic. Al-dalala 


xplained in detail as follows. 


Shatibi opens his discussion by analysing the very fact of revelat 
in Arabic. He explains that in the claim ‘that the shari‘a is all Arabic a 
there is nothing a‘jami (foreign) in it’, the point of emphasis is not ont 
question whether there are foreign words in the Qur’an or not. Ll 
fortunately, many a jurist has understood the problem in this sense. 
fact, the point to be stressed is that the Qur’an was revealed in the lang 
of the Arabs as a whole, and it is in this general sense that the shari‘a ai 
to be understood. It was revealed in such a manner that the particu 
words and styles of expressing the meanings were the same as used a 
understood by the Arabs. For instance the Arabic language uses ‘@m 
(general) sometimes to mean zd@hir (apparent), sometimes to mean ‘amm 
one sense and khdss in another sense, and sometimes to mean khdss on 
The Qur’an follows the same styles of expression. In other words eve 
language has particular styles of expression, and styles of one langua 
cannot help in understanding another language. The language of 
Arabs cannot be understood on the basis of the language of non-Arak 
Similarly, the language of Arabs cannot help in understanding ne 
Arab languages. Shafil noticed this aspect of shari‘a and stressed i 
significance for usil al-figh, but the later jurists have generally overlookeé 
this aspect (66).! ShatibI retakes from Shafi‘I and develops the theme 
the universality of the understanding of shari‘a by an analysis of tk 
meaning-indication process in the Arabic language. 


hy 
Dic language, insofar as it consists of words to express mean- 
aspects : 


ime absolute aspect of its words and expressions which denote 
nings. This denotation 1s al-daldla aal-asliyya (essential 
Second, the limited aspect in which the words and 
fenote subsidiary meanings. This denotation is al-daldla 
ibordinate denotation). 


insu aspect is Common to all languages and is the ultimate aim 
For instance, if A performs a certain action, let us say stand- 
@uaees can State this fact. Although with different words, 
Bes will state the same fact. It is in this aspect that statements 
ge can be translated into another. This is the sense in which 
ME Universal meaning of a language (66). 


cond aspect concerns particular languages, in this case Arabic. 
itegama Zaydun’’, will vary depending on the emphasis on 
dicate, condition, context and on the variations of styles. 
may be given the following: Zaydun gama; Inna Zaydan 
ti hi inna Zaydan gama; Qad gama Zaydun; Innamé gama Zay- 


Shatibi’s discussion of the universality of the intelligibility 
shari‘a does not seem to solve directly the contradiction which emergé 
in case of those who know no Arabic. We may, however, infer from tl 
general trend of his argument two levels of the universality of intelligibili 
which may serve as an indirect answer to the question. On the first lev 
the universality of intelligibility is confined to Arabs. Shatibi maintair 
that shari‘a is cast in a language which is understood by all Arabs and 
is in this sense that itis Arabic. On the second level shari‘a is universall 
intelligible, even by the non-Arabs. Here, intelligibility refers to a mor 
special sense of ‘meaning’; it does not refer to the indication by word 
syntax or grammar. This is the special sense of ‘meaning’ in which th 
meaning is separated from words, syntax, grammar, etc., and thus, actuall 
goes beyond any language. In this state of abstraction they are reac essential meanings exist no more or are disrupted (68). 
to be understood by speakers of all languages. These meanings are reac oS pe ae . 
to be translated into other languages. rae ‘meaning’ nevertheless, ir ; usty Beeecmcnts of universality, and ee rr ne 
tially comes from the first level of intelligibility which is achieved fron yc f sharia, it is necessary not only to confine the intellig- 
the context of a speech in a particular language. essential meaning as evident from the context, but also to 
tithe meanings so found must accord to Arab usage. For 


Le 


“ kinds of variations, though they change the meanings and 

1a Statement, are, nevertheless, not the original objective (al- 

sit) of the speaker, but rather they are supplementary and 
sto the essential meaning. This, however, does not mean that 
» be disregarded. Rather they are to be taken together with the 
Sf indication as attributes (awsaf) of the essential meaning. 
t ites depend on the essential meaning and they will be disre- 
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: Z : etry has been t i b 
this the following two aspects may be considered as detrerminative factor eae On th een ¢ miten seat yar: or 
first the Arab usage in word-meaning relationshi d second, the Ar io ae 
Sita nip art asa iad Fi Here to a particular word specifically so as to regard syno- 
intellectual milieu. The consideration of Arab usage is so essenti es a rt The few exceptions from this 
that “if the Arabs have an incessant custom in their language, it cannot t b i _ eae Le PET eS a ossible (84) 
validly disregarded in the comprehensibility of shari‘a, and if there ist oat! y Seed 3 
such custom even then it is not valid to adopt for its comprehension some 


Ss >ften disregard part of the grammatical rules of a word, 
thing which is not well known to them (Arabs)”’ (82). 


as awhole. An example of such disregard are the subtle 
1 al. latifa) which the words demand according to theoretical 
The Arab usage in this regard is that the words are not followed s ais al mazari) but which are, nevertheless disregarded. To 
vishly in their indication of meaning. The Arabs do not confine themselve iatipl says that the words ‘amid and ya‘iid, and sa‘id, 
to one and the same word, and the replacement of words does not seem t¢ ne. do not rhyme, yet they are often used to rhyme in Arabic 
affect their statements. The above fact can be illustrated by the followir eas on is that the Arabs’ aim for the refinement of their lan- 


| ah : 
examples. Mcontine them to a pedantic concrern (fa‘ammugq) for these 


The Arabs often disregard the general rules of language. For ins 
tance, they frequently employ the styles of poetry in prose, even though 
such a style is not required and despite the fact that it is contrary to pros 
styles. What is significant to note, however, is that customarily such 
deviation does not seem to affect the speech (83). 


ost appreciated piece of literature, according to the Arabs, 
avoids unnecessary artificiality. When a poet is found 
Ndulging in refinement of his diction he is no more regarded 
be followed (84). 


meup, Arab usage pays more attention to meaning than to 

©» the word is only a means to reach the desired meaning, 
no. . * >? 

meaning is the goal” (87). 


Second, one of the characteristics of Arab usage is that they frequer 
tly replace original words with their synonyms, and this practice is not 
considered to imply contradiction or confusion in speech as long as the 
intended idea (al-ma‘nd al-magsud) subsists. The seven readings of the 
Qur’dn are examples to this effect. 


i nowever, be noted that not all the meanings of a word are 
One time. Shatibi makes a distinction between al-ma‘na al 
mear ing), and al-ma‘nd al-tarkibi (contextual meaning). The 
searaed whenever it does not agree with the latter (87). 


Further, a number of evidences are found in the transmission of 
verses. For instance, Ibn al-A‘rabi (d. 848), the famous linguist, once 
recited: yurport of the above discussion of meaning is Shatibi’s con= 
@meither the words, nor even their abstract meanings are the” 
iguape in a speech. It is rather the meaning obtained within 
fitten or oral, which is the goal. It is this sense of meaning, 
la-al-asliyya, which according to Shatibi assures the universal 


ty of Speech within the circle of the speakers of a certain 


Wa mawdi'in zirin Ila ‘uridu mabitahi 
ka’annt bihi min shidda(t) al-raw‘i anisii 


[I do not want to spend night in a place of zir (like a conical jar), 
as if, because of intensive fright, I am familiar with it). 

One of his listeners corrected, reminding him that on another 4 
occasion he had recited ‘wa mawdi‘in digin’ (a narrow place) instead of 
‘wa mawdi'in zirin’. Ibn al-A‘rabi replied regretting that the enquirer 
had been with him for such a long time and yet did not know that ‘zir’ 
and ‘giq’ are one and the same (84). 


second consideration for universal intelligibility is the consi- 
the intellectual level of the addressees of a speech. Obligation 
1 cor prehension in the sense that one cannot be held responsibk 
jan he can understand. Comprehension, however, does 
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Quran or shari‘a is and must be understood by an umm, 
jiscourage any thinking or action beyond the comprehensibility 
Rather what he stresses is the rational and universal 

The degree of comprehensibility may differ from person to person in bility of obligation without which the sense of obligation is 
specific matters because men are not equal in their individual mental make- te. Additional considerations may supplement or refine the 
ups. They, however, come to agree with one another in general matters, 


and this is the condition according to which masalih function in this 
world (85). : 


depend simply on the familiarity of words and meaning, but also on many 
other things. 


fan obligation but the absence of such considerations does not 
y the less Obligatory. The question of comprehension is restri- 
I or » to those matters which are relevent to the fundamentals 
qawa ‘id al-shari‘a) and has no meaning for theological matters 
yya) . Whe latter are additional matters which are not primarily 


— 4 ~ ; 
tt 
- . #, 
‘a C te 
re * 


Since shari‘a concerned the masdalih of the Arabs who were ummiy- 
yin (unlettered), the shari‘a had also to be ummiyya. Shatibi explains 
that wmnmiyya means that the Arabs did not possess the sciences of the 
Ancients (Greeks). Literally, uwmmi comes from umm (mother) to con- a 


note one who remains as he was originally at the time of his birth, that is 4, 
to say, in the state of not yet having learned anything (69). , 


To call the Arabs uwmmiyyin, however, does not mean that they were 
completely ignorant and uncultured. On the contrary they did possess 
certain branches of knowledge such as astronomy, knowledge of weather, 
history and medicine etc. They also possessed their own code of 
ethics (71-79). 


This consideration implies that in understanding the shari‘a, (parti- 
cularly as, in the case of exegesis of the Qur’an, many scholars introduced | 
matters which were not intelligible for the common people), one should 
not demand more than what ummis can generally understand. This 
consideration would also require that the obligation whether pertaining to 
beliefs (i‘tigadiyat) or to actions (‘amaliydat) must be within the intellectual 
capaicty of an ummi. Otherwise, obligations would concern only the elite 
and not people in general. If an obligation surpassing the intellectual 
capacity of all were made to apply to people in general, it would consititute 
an impossible obligation. Both of these consequences are absurd. This 
conclusion is strongly supported by the attitude of the companions of the | 
- Prophet who did not indulge in speculative discussions. Also in practical 
matters the shari‘a uses commonly observable facts rather than compli- 
cated speculations as criteria, as for instance, the rising or setting of the 
sun rather than an astronomically defined schedule of times of 
prayers. (90). 


NOTE 


imbers in the parenthesis in the text of this chapter refer to the pages” 


uwd, agat, Vol. II (Cairo: Mustafa Muhammad, n. d.). 
‘| a 


It must, however, be made clear that by insisting on the compre- 
hensibility of the shari‘a to ummiyyin, Shatibi neither claims that every- 


CHAPTER ELEVEN 


"LEGAL OBLIGATION 
a AND 


| PHYSICAL CAPABILITY 


he 

oe 

ap’ pr discusses Shatibi’s concept of Taklif which is the term 
atior >in Usiul. Etymologically the term has the impli- 
‘pi in’ and ‘hardship’. On the other hand the principle 
lity of taklif ma la yutaq (obligation which is impossible to 
i vf theological in origin, does not encourage the literal 
Gklif to be extended. The discussion of the term taklif, thus, 
: into account both of the above extreme aspects of 


- 
‘Oa 
i, i, 
7 ' 
, 99 
»_ 


finit on of taklif, Shatibi, therefore, proceeds to an analysis Ke 
¢ (capability) and mashaqga (hardship). Accor ving ic one 
ential element in the concept of legal obligation: He pe 
lise of his discussion of taklif which is again theological a 
: the shart (condition) or sabab (cause) of taklif 1s Fe ae 
joing that for which one is obilged. Hence, any OOME 


=. ; ing to 
Within the gudra of the mukallaf, is not valid according 


“yy “a = 


Wit may be so ‘agian (rationally) (107)". 
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that the close examination reveals that the obligation is 
ated to the ghayr magqdiir act. He elaborates it in the fol- 


QUDR 


To define gudra, Shatibi chooses to analyse what is conside obser les that, as a principle, the realm of ghayr maqdur 
ghayr magdur (that which is not within the power of a man to do tak if—whether in respect to demand or prohibition. If 
Usul. Shatibi observes that ghayr magdur may be used in four sens Hisense of a shar’i command is to make the ghayr magdir 
First, it may refer to those obligations which are impossible to fulfil @ cc m mand must be understood to refer to a magdir act 
la yutaq), because they are beyond human capability, as for instance t nent ion of which) either precedes (sabiq) this ghayr magdiar 
demand to give up eating or drinking : (108-109). Use, Or Occurs simultaneously (garin) with it or succeeds 
Mustrate, the Qur’anic command: “Do not die but as Mus- 
ES ‘ ie except if you are Muslims.)” [II:122], literally demands 
s ghayr magdur to obey. Naturally the obligation must 
ith ‘the phrase that follows the actual command, i.e. to be 
his example shows that command may sometimes be 
fiayr maqdur but that ghayr magdir is not obligatory. 
ie 


The second sense of ghayr magdiir refers to obilgations which ca 
not be fulfilled because of the following reasons: 


(a) Where the obligation concerns acts which depend on other ae 
in such a manner that the latter acts become means to realize t 
former (109). 


(b) Where an act occurs as an inevitable consequence of a certa 
other act. This case may seem similar to (a), but, in fact, it 
different, because in (a) one has to do a certain act before beif 
able to fulfil the act which is obligatory, while in (b) one do 
not perform the obligatory act itself and only by performil 
the precedent act does the obligatory act come to occur inevi 
ably. Shatibi illustrates it by the example of the obligati¢ 
to know. Apart from a priori knowledge, other kinds 
knowing occur inevitably following nazar (observation, reaso 
ing, syllogism) (111). 


ire aturther instances in shari‘a where a command is directly 

shayr magdur and even aims at it, yet it does not constitute 
lige oc In such instances the ghayr magdiir is capable of 
jec t of either the desire (/:ubb) or the detestation (bughd) of 
ven ‘though the acts which are ghayr magdur are neither 
sab lity of the mukallaf nor within his volition, yet they may 
, the law-giver. To illustrate, Shatibi refers to the example 
t ion ‘to know. If the object of knowing is something dariuri 
1 there 1S NO action involved to fulfil the obligation. In 
Owing is a result of some other act, and even then, 
We as Well, it necessarily and immediately follows the act 


The other two senses with which the term ghayr magdiir is associate 
are mashaqqa (hardship) and haraj(impediment). Shatibi maintains tk the premises. In short, the act of knowing itself is ghayr 
strictly speaking mashagga and haraj are not ghayr maqdur. He explains st desired by the Shari‘ (111). 
by arguing that legal obligations in shari‘a are related with mashaqqa an % 
haraj, but not with the above-mentioned first and second senses of ghaj 


ry | 
Satter category of ghayr magdiir, Shatibi refers, in fact, to acts 
maqdur, and since shari‘a is not md /a@ yufdag, the mashagqga and hare | 
are not ghayr magdir. 


Oluntary, being fitri and i¢firadri and musabbab (110, 112). 


. 
i, 


Ts s argument is that such ghayr magdir acts as mentioned © 
>t object of obligation, though they are desired by the law-. 
fact that they are desired is proven either in literal expressio 
ver ‘to such effect or by his making it subject to jaza@’ (rey 


Shatibi does not deny the fact that in shari‘a there are occasior 
where a command is apparently directed to a certain ghayr maqdir ac 
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Ma connection between ghayr magdir act and related 
for reward and punishment, it only means that the ghayr 
srtainly effective in determining reward and punishment 


and punishment) (112). On this point Shatibi’s position rather appe. 
puzzling. How an act despite being the object of Shari‘’s desire and § 
ject to jaza’, be not the object of obligation? 


Shatibi explains his position by developing a distinction betw 


Sore. there efore, concludes that an act even though not object of 
the terms ‘desire’ and ‘command’ in the following manner. 


till be subject to reward. Also, that being a subject to 
ot mi € an act to be the object of obligation. Thus a 

. ay be desired or rewarded, yet it does not mean that it is 
: be abligatory, an act must be magqdiir. 


: 
“s 


The jurists have taken three positions in answer to the above qué 
tion. One group has held that the reward and punishment do not concé 
the ghayr maqdir. Another group believes that reward and punishme 


both are attached to the ghayr magdir at the same time. 
> Shatibi proceeds to an analysis of mashagga and haraj 


The first group argues that since ghayr magdir acts are subject S, are not to be equated with ghayr maqdir in the senses 
obligation, they are not subject to reward or punishment. If there is! n i iscussed so far. Mashaqga and haraj make an act hard 
obligation, there can be no reward or punishment (115). but h ey are capable of being object of obligation. Shatibi, 
ress that acts consisting of mashagqa and haraj may be ob- 
by yet mashagqa and haraj are not objectives of obligation 
ke) Shatibi develops his argument in a detailed analysis of 


i 
jaa. 
42a 1 
‘ 


Shatibi refutes this argument by rejecting the assumption of 
necessary relationship of reward and punishment to obligation. 
illustrates his view with examples showing that there are obligations whit 
entail no reward or punishment (117-118). 


Another argument advanced in favour of the first position procee 
by showing contradiction in the second position. This argument is 
follows. Reward and punishment, if their connection with ghayr maqd 
acts be accepted, will either concern the acts in question in their essen 
or in terms of related acts. If reward and punishment concern their esse 
ces, then no distinction is possible between one act and another and betwe 
reward and punishment. Consequently, both reward and punishme 
may concern one and the same act at the same time, which is impossibh 
If reward and punishment concern related acts, instead of essences, the 
the point is proven that in neither case does reward and punishment cot 
cern the ghayr magdir acts themselves (115). 


Shatib!i refutes this argument by showing that by not maintaining 
distinction between reward and punishment in respect of one and the sam 
act, the above argument implies that one and the same act can be the obj 
of both desire and detestation of Shdri‘ at the same time, which is absur¢ 


He argues further that reward and punishment cannot be suppos¢ 
to be concerned with related acts, in this case to the exclusion of tk 
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I stance, to observe fasting during sickness or a journey is 
Sy according to ‘ada, and thus it incurs mashagga. It is 
Hat the sharia makes certain allowances which are called 
1b the fugaha’. 


hird sense of mashagga is an extension of the second one. 
ithe second concerns particular acts, the third concerns the 


y of actions. 


MASHAQQ, 


Mashaqqa is often confused with ghayr magdir. The discussion bele 
summarising Shatibi’s views on this point, contends that a distin 
among taklif ma la yutag, ghayr magdur and mashagga must be observe 
ee a Ai at Aa aes Eo se, but a pose the latter thou Sersistence in uninterrupted performance of acts, although 
not the former . S discussion calls for an investigation into t& aac 
“neaning or eee g lly easy to fulfil, that creates mashagga and makes them 

iteto Carry out. In such cases the shari‘a recognizes the 
D e of rifq (leniency, moderation) by commending the choice 


Literally, sh-g-g as in shagga ‘alayya al-shay’ (The matter becar 
erative acts which are not tiresome. 


difficult for me.), denotes something “tiresome” and “‘hard”. The Qur’a 
says, ““You could not reach it save with great trouble to yoursleves ( 
shigq al-anfus) (17:7). This meaning when taken in the absolute sense 
without reference to its conventional (wad‘i) meaning in Arab usage 
acquires five particular technical (istilahiyya) senses. These five senses, 
fact, stem from three considerations: (1) from the general literal sense of th 
word mashagqga, (2) from the viewpoint of ‘dda i.e. whether a certain ai 
is considered mashagga by ‘ada or not, and (3) from the concept of takl 
itself i.e. a mashagga is so neither in its literal sense nor in its customé 
sense but is rather derived from the concept of obligation itself. The 
three viewpoints provide the following five senses of mashaqqa. 


1¢ fourth sense of mashagqa, the hardship of an act does not 
from its being against ‘ada but rather because it is additional 
ida. In other words customarily it is not mashagga but 
geomies SO because one is obliged to do it. It becomes mashag- 
Iso be ause it creates responsibility in addition to the acts 
juired by this worldly life. 


fifth sense of mashaqqa also flows from obligation, but ina 
mer different from the fourth. Whereas in the fourth sense 
his mashagqqa merely because it is an obligation, there being 
ditional hardship other than this fact alone; in the fifth, 
re is an additional hardship. The additional element comes 
uebecause the faklif requires one to reduce (mukhalafa) his 
n desires and it incurs toil and hardship, since hardship 1s 
te e' idently seen in prevailing customary practices (al-‘adat 
i riya (119-121). 


1. First, in a very general sense, mashagga applies to all meaning 
of “toil” or “‘trouble’’ disregarding their being magdir or not, ¢ 
being real or metaphorical. It is in this sense that taklif ma i 
yutdag is also called mashagga, because in order to fulfil a com 
mand which is supposedly md /a yufaq man puts himself into vai 
trouble. For instance if a man tries to fly in the air his attemp 
will be in vain. But here a distinction must, however, be 
cognized; “‘flying in the air” is called md /a yutag not mashagqd 
mashaqga is rather the effort made to achieve the end (Lé 
to try to fly). Thus it becomes obvious that even linguistic usagé 
associates mashagga with magdiur only. 


ive senses of mashagga constitute the framework for investi- 
er mc hagqa is included under the requirement of obligation 
tibi conducts his investigation by analysing the intention of the 
e unc erstanding of the term in ‘dda, and the intention of the 


2. In the second sense mashagqa is applied to those acts which are 
extraneous to the mu‘tad (customary). That is to say to perform 
these acts customarily means to incur hardship upon oneself 


rst question is whether the Shari‘ intends mashagga or not. 
o ki n ds of answers to this question. One is given through the 
aration of his own intentions, known through the Qur'an or 
the second may be known through an analysis of the notion ¢ 


i 
‘De 


LEGAL OBLIGATION 753 
252 ISLAMIC LEGAL PHILOSOPHY 


= th ree possible objections to this position which are discus- 


mashaqqga in shar‘ as distinguished from that in ‘ada. Both kind ng lines 


answers agree on the point that the Shari‘ does not intend mashaqqa pe 


The first kind of answer is manifested in the following: fact that the very term, taklif, which is used as an appella- 


son entails the meanings of kulfa and mashaqga. An actis 
imsofar as it entails mashaqga, and this is why it Is called 
flashaqqa is the magqsiid of the Shari‘ (124). 


(a) Various statements in the Qur'an and Hadith categorically ¢ 
any intention by the Shdri‘ to impose hardship (121-122). 


(b) The existence of well-known allowances (rukhas) in shar‘ p " _ ae LW 
the existence of concessions to remove hardship (122). Bewers this objection by explaining that faklif can be direc- 
illaf in two aspects: 
(c) The consensus on the absence of any intention by the S/ “a 
to make shdqq (hard) acts obligatory. If it were supposed bP because taklif is mashaqqa and (2) second because there 
shart‘a did such a thing, it would be self-contradiction te or forthcoming maslaha (good) to be achieved for the 
hence self-negation; the shari‘a cannot and does not aim att 


1atit obviously favours the second aspect as the only magsiid 
comfort and hardship at the same time (112-123). Phe first cannot be magsiid because both of these two aspects 


Oeenter. The fact of maslaha being the magsid has been 
he first section. Hence mashagga per se cannot be magsiid. 
an obligation called taklif? Shatibi answers that, in the 

Not every bit of toil and hardship is called mashagga in ‘ada. Se aa thing derives its name from its inseparable attribute, 
instance, seeking one’s livelihood by following a craft and tradt ; this inseparable attribute is not intended. It is on the 
although it involves toil (kulfa), is not called mashagga. Rather a pe ule bof im al-ishtiqaq (etymology) that an act is called takiif 
is reproached if he avoids such toils. All states of the human being it ails kulfa and mashaqqa, not because taklif in the sense 
this world are toilsome (kulfa), yet they are not called mashaqqa (123). im) Or purpose of this act. The consideration of kulfa i 
When the term /aklif is applied in a majazi (metaphor 
tain act rather than using the term in its hagigat al-wad’ 
ssential posited meaning of a word in a language) (125-126). 


The second kind of answer is sought by investigating the notior 
mashagqa in relation to ‘dda. 


A certain act is not called mashagga in ‘ada when “‘it is possi 
(mumkin) habitually (mu‘tad) and the hardship (kKu/fa) entailed by the 
does not interrupt the act in general practice (ff'l-ghalib al-mu‘tad)” (12 
In this sense mashagqa in relation to mu‘tad can be of two kinds: al-A 
shaqga al-mu‘tada, or the hardship entailed by an act which is possible 
bear and within the capacity of man, although it is, in fact, hard for h 
Mashagqa khdrija ‘an al-mu'‘tad, or “‘when the perpetuation of a ce 
act leads to its discontinuation, wholly or partly, or results in a defé 
(Khalal) in the doer of the act (sahibuhi) in his person, property or in I 
states” (123). Such acts are called mashagga and are extraneous to mut 
because they are not possible to perform habitually. 


he Second objection is that the Shari‘ knows what a taklif 
pineurs, and since it is known that every taklif incurs mashaqqa 
ti h © Shari knows that a faklif incurs mashaqga. It is, there 
Uthat by imposing a faklif, the Shari‘ purposes also to impose 
4-125). 


% answers this objection by refuting the equation of the 
of : abc h and musabbab with the gasd (intention). He argues 
in this particular case knowledge of sabab and musabbab is 
$ intention (gasd) it would be considered only as leading to the — 
atention for mashaqqa is only secondary. But even within this 
€ position comes to a contradiction because, even thou 
the intention for mafsada (mashaqqa) is posited together w 


Having established this distinction, Shatibi points out that 
mashaqqa khdrija ‘an al-mu‘tad is obviously not intended by shar’. E 
al-mashaqqa al-mu'‘tdda is not intended by itself in an obligation. It is requi 
ed rather because the obligation serves the maslaha of the mukallaf (124) 
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he category of acts which are permissible. They are to be 

elation to mashaqqa whether this mashaqqa is ikhtiyari 

Ichoice) or idfirari (imposed on man not by his choice). 
tobe considered regarding mashaqgqa is whether it is so called 
Or whether it is extraneous to all such considerations (133). 
@can divide Shatibi's discussion of mashagqa into the follow- 


the intention for manfa‘a (maslaha). Hence it is proven that the Shi 
does not intend mafsada i.e. mashaqgqa (126-127). 


Secondly, it is evident from the Qur’an and other sources 
the Shari‘ intends to remove hardship. How can it be then maintait 
that the Shari‘ intends to impose and remove mashagga at one andt 
same time? 


> ies . 
' . 
aA, - 


To sum up the discussion, Shatibi maintains that: liyarl, where the mukallaf intends mashagga by his own choice. 


“The obligation of mu‘tadat and the like does not entail mashaq 
as explained. Hence what necessarily follows from taklif is In act. 
called mashagqa; irrespective of whether the knowledge of1 
occurrence necessarily requires it or necessitates the intention 
it.”” (127) 


irari, where mashaqgqa is an inevitable consequence of a cer- 


wari, where the mashagqa is neither of the above but rather 
Ms upon the mukallaf without having any connection with 


_—~ i 
Will, | 
4 


ideal with these three categories one by one. 


¥ 


There is, however, another dimension of the problem. Grante 
that the Shari‘ does not intend mashaqqa in his imposition of taklif, shoul 
a mukallaf intend mashaqgga while fulfilling his obligations or not? 


e .* 


Shatibi’s general answer is in the negative. The mukallaf shoul 
not intend mashagga because the Shari‘ does not do so and because th 
mukallaf’s intention must correspond to that of the Shari‘. Consequentl 
the mukallaf’s intention should be concentrated on act rather than of 


mashaqqa (128). 


In details, however, the problem is more complicated when acts and 
mashagga are looked upon from different points of view. 


First, the acts themselves, in this case, can be considered in twe 
categories, those which are permissible and those which are not so (133) 
In the latter case, the intention to perform such acts is obviously forbidden. 
The problematic matter are those acts which are nothing but mashaqqa 
in themselves but which the SAdri‘ imposed as such, as for instance punish 
ments (‘ugabat). Shatibi maintains that even here the intention of th 
Shari‘ is not to impose mashaqga as such, but to acquire maslaha or to re- 
move mafsada by this mashagga. Accordingly, the mukallaf’s intention 
musts also be maslaha and not mashagga as such. This is the reason why 
if a mashagqa (such as a half (oath) to bequeath all of one’s property for 
charitable purposes) contravenes some gariri or haji principle in din (i.e. 
the limitation of such a voluntary distribution to only one third of one’s 
property), it will be deemed as void (149). 
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as) did) is SO well known in shari‘a that it has become a 
© principle (al-asi al-qaf‘i) (132-133). 


AL-MASHAQQAT AL-IKHTTY ARTYY irbab al-ahwal, even in their case it is not correct to say 
sy intend to bring about mashagqa only. Their purpose is 
As already mentioned, Shatibi maintains that since Shari‘ does 1 | 


regard their own huziz (self-considerations) so as to fulfil 
1 s toward God. Shatibi explains this point more fully 
sase of haraj. 

is < fact which causes an impediment in fulfilling the huziz. 
rbab al-ahwal prefer to forego their Auziz in favour of 
futy towards God, because of fear or of love of God 
c 8). This aspect of mashagga in discussed in the next 


intend mashaqqa per se, one must not seek it as an objective. Al-mashaq 
al-ikhtiydriyya, therefore, is condemnable according to him. There 
however, one point where one may argue that a mukallaf may inte 
mashagqqa to augment his reward on the assumption that reward is enhi 
ced in commensuration with the hardship suffered (125). 


Shatibi rejects this manner of reasoning. First, because, to him, t 
entire concern of taklif is with action (‘amal) and this is also that at whi 


the Shari‘ aims. It is, therefore, action and not mashagqga which increz 
reward (127). 


Secondly acts depend on intentions. The intention must, therefor 
correspond to the intention of the Shari‘ so as to produce acts which af 
intended by the Shari‘. To seek mashaqqa, in this case, would be to violat 
the intentions of Shari’. This violation cannot earn reward (129). 


In opposition to Shatibi’s view a considerable number of traditior 
are quoted to the effect that a reward is connected with the hardship of the 
act, and the more the hardship the greater the reward (129-130). 


Second evidence advanced to oppose Shatibi is the situation 0 
arbab al-ahwal (sufis) who try their utmost to increase ‘azima and hardshig 


in rejection of rukhsa (130). Shatib] disregards these evidences on the 
following grounds: 


1. All such reports are al-akhbdar al-ahad and relate only one matter 
They do not constitute al-istigra’ al-gat'i. Our concern is gaf‘iyya 
not zanniyya. Hence these zanniyyat cannot invalidate o 
position (130). 

2. In the final analysis these traditions do not prove the intention ) 
of mashagqga; rather they stress the acts themselves. The in- : 


tention to bring about mashaqqa is a secondary (tabi‘a) not the 
primary (matbi‘a), concern. (130) 


3. Rather there are traditions in which the Prophet reproached 
those who opted for hardship. His proscription (nahy) of hard- 
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vhere the fear of falling short of fulfilling all of one’s 
Ccurs, Or, at least, where one’s indulgence in one act 

to'conflict with his other duties or results in neglecting 
AL-MASHAQQAT AL-IDTIRARI 1 ties. In some cases this indulgence prevents one from 
zon *s duty to others. Thus a person stands condemned 
3 ae is required to carry out all his duties without neglec- 
one of them (136). 


In general terms, hardship can be seen in three ways. First, the 
the hardship which has become part of daily life and is no more ca 
mashaqqa but is rather expressed by terms such as kulfa, ta’‘b etc. 
called by Shatibi al-mashaqgat al-mu‘tada. Second, there is the type of hi 
ship which is not habitual. It may not be impossible to bear, but it migh 
so painful as to be too difficult toendure. This is called by Shatibi mag 


ga ghayr mu‘tad. The third category lies on the fringes of the second 


Tegument in favour of the above observations are based 
m the Quran and Hadith to the effect that ““God made 
1 ht shart‘a generous and convenient and by making it so 
hearts and evoked in them love for shari‘a. If they had 


against convenience, they could not honestly fulfil their 
36). 


In itself it may neither be impossible nor painful to bear, but it become 
impediment to the performance of other acts. This is called haraj (13: 


_? 
2 


re, however, instances from the Prophet’s own actions(and 
I 1 people opted for the harder acts. Nevertheless the 
ted frequently permitting seeking of hardship. This poses 
Y iction to Shatibi’s position. 


According to Shatibi the first type of mashagqa is not in quest 
at all because it is, in fact, not considered mashagga. The discussion 
does concern the second type when the mukallaf chooses it for its own 
This type has been dealt under the category of ikhtiyari. If it becomes 
difficult as to be impossible to carry out, this type is discussed under® 
category of ghayr maqdir. 


iw 
ee 

ai 
i 

—_, 


ynt 44) 
« * 


fesolves this problem, still maintaining his original position, 
yn the basis of an analysis of the verses of the Qur’an and 
lith hat, “The magqsid of the Shari‘ is that the prohibition 


What concerns the category of idfirdri is, in fact, the third type. ome intelligible ‘il/a” (138). 


mashagqga. This kind of mashagqa is usually either an inevitable result) a ; <i ‘ 
| er ; maintains that the ‘i//la of the prohibition in this case ts the 
a certain act, in that case called haraj, or it comes about from withow a 
: ; pediment which results from an action and which make 
neither from the mukallaf’s own choice nor as a result of his action. 1 fi ; 
fee 3 ay: ng to carry on the action further. In the case of the sec¢ 
kind is discussed further below under the heading kh@riji. The category¢ . = ee ; | 
 dtivari Pmnes isc en | lia lies in the fact that the action impedes carrying out ott 
idtirari thus deals with faraj actions. On haraj actions, Shatibi’s bas | 


ay. ee 3 : | ‘duties. The contrary is also true, if an action doest 

position is that they are revoked where they become impediments in fulfil :. y ioe Hi 

ineteasentialle libations Mmpediment in the above sense it will, not be prohibited eve 
be hard. 


According to Shatibi Aaraj is revoked in the following two ca thus concludes: 
1. First where one fears being cut off from the Path (al-khawf m 
al-ingitad ‘an al-fariq). That is, when inconvenience in performing 
a certain act amounts to abhorrence to it or it creates a dislike for 
one’s obligation, that inconvenience is called Aaraj and is revok 


able. The revoked acts include all that may cause any h 
to one’s body, intellect, property or general condition (136). 


ne, prohibition based on some intelligible ‘illa is the maqsud 
sShari'... Since this is true, the prohibition depends on there 
n ‘illa both for its affirmation and its negation.” (138), 


n s, | owever, one situation of hardship worth considerin x, 
tion where an obligation involves a risk of losing one’s life 


on opts for it. Is his option valid? Shatibi examines this 


af 
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| situation by asking the following question: Did the Shari‘ remove nas 

because it is His right (hagg) or becaues it is the right of the ‘abd? 
| In his answer, Shatibl takes into consideration his previous argu 
about God’s not intending mashagga and observes that “when Sor 
chooses to see the act as a right of (rather duty towards) God, 
absolutely forbidden, (because God has removed hardship from rel 
But if one regards it as a right of the ‘abd, it is not absolutely forb 
but rather is left to one’s choice.” (143). 


AL-MASHAQOAT AL-KHARIJA 


Sa third category of mashagga which falls upon mukallaf 
fit is neither intended by the mukallaf nor is it a result of 
ctions. In the above discussed categories, mashagga was a 
dart, or a consequence, of mukallaf’s intention or action. In 
Mategory, mashagga is kharijl (external) to his intention as well 
In this context Shatibi reconsiders the case of arbab al-ahw 101 1 
their like, the people who choose extraordinary hardship in prefere 
the shar‘! allowances or who indulge in certain duties in order to di 
others. Shatibi considers the attitude of arbab al-ahwal towart 
obligations as extraordinary. 


/mé intains that the Shari‘ does not intend the continuation 
@as he did not first originally intend to impose it. The only 
ir the imposition of al-mashaqgat al-kharija when it is known 
a by God, is that He intends it in order to test and examine . 
he mukallafin. It is, neveretheless, understood from the totality 
| t iti permissible to remove mashagga absolutely, to eliminate 
1. Arbab al-huziiz: those for whom carrying out a particu ashaqga and to protect the permissible huzizz from being affec 
causes extraordinary hardship, or for whom not availing €79¢ The shari‘a even allows preventing mashagga before 
shar‘i allowance means inviting harm. Such people )) This permission is known a priori (dariiratan) in din (151), 
carry out an act of this kind and should avail themse i 
shar‘i rukhsa. 


Shatibi, however, warns against the other extreme of fol 
one’s huziiz absolutely so that one departs from the bond 
‘ubiidiyya (146-147). 


“The ture position according to shari‘a is a combination ¢ 
aspects with a view of balance (‘ad/); to pursue one’s # 
long as the pursuit does not interfere with an obligato) 
and to abstain from huziiz as long as the abstinence doest 
to prohibition.” (146). 


. Ahl isgat al-huziiz: those for whom such acts do not b in 
fatigue and hardship because of their acts being govert 
fear, hope or love. The fear makes the hardship fee 
the hope relaxes the hardness of the act, while the love r 
the act rather enjoyable. This group is so engrossed in ful 
their duty to God on the basis of fear, hope and love tha 
even forget their own huzuz. They give up personal cons 
tions (147-148). 


Shatibi explains his view by making a distinction between 
of people: * 


l r trates al-mashaqgat al-kharija with the following examples: 
cold, heat, sickness, bodily harm, etc. Removing all of these 
allowed (150-151). 


ii, however, observes an important detail. The obligatory 
i jem id to do away with the mashagga differs in two kinds of 
| al-ki arija. The first is that where the obligatory nature of the 
: ashi C qga iS proven, such as in case of an attack upon Muslims 
In such cases the mashagga consists of an attack or a 
on of non-Muslims. The obligation to do away with this 
ind oubtedly proven. 

econd kind of al-mashaggat al- kharija, for example, an incu- 
its elimination is not irrefutably demanded. In such a case 
: of hardship and the endurance of trial must be borne 
mit it to such a mashagqa as a gada’ (decree of destiny). 


to 


ims up the discussion on faklif in reference to mashagge 
a jwing three conclusions: 
a 
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ris cess it will lean on the other side so as to restore a 
1. Whether mashagqa falls upon the mukallaf particularly and ce 


gularly (in such a case, called al-mashaggat al-khassa), orf 7 
| upon others together with him or falls upon others because 
| him (called al-mashaggat al-‘amma), in either case, a mashagg 
| not required by Shari‘ neither in its essence nor in the act 

leads to it. If there be a conflict between two obligation 

eliminate two mashaqqas, the elimination of a mashagga wt 
is ‘amma (general) will prevail over the elimination of ¢ 

haqgat al-khassa (particular) (154-155). 


Swing this line of argument, it is to be concluded that every 
liyya al-shar‘iyya (universal legal principle) essentially takes 
fiddle position. Butifit leans toward one of the extremes, it 
10 S0 because of actual or possible inclination towards the 
Send. The tendency to tashdid (severity) is brought forward 
Jalance the laxity in a mukallaf’s regard for Din. The tendency 
hfif (laxity) is brought forward to balance hardship and 
2. Mashagga may be mu‘tdda or khdarija ‘an al-mu'tad. In ca rity. 

its being mu‘tada, its removal is not intended by the Shari‘ fi 

its imposition was also not intended. The removal of this 

of mashaqga means the discontinuation of tak/if. 


departures from the middle position, as reported in traditions, 
De understood in the light of the above explanation. This 
ture is meant to balance the severity or laxity, whichever 
ase may be, inherent in the act which is the object of 
Sation. Similarly the stress on piety (wara‘) and asceticism 
ihe like, when they appear to be departures from the middle 
jon, should also be taken as an attempt to balance the 
‘in obligation. 


In case of a mashagga which is kharija ‘an al-mu'‘tad, sino 
conducive to disruption in either din or duny4, its total reme 
the magqsiid of the Shari‘. 


There is, however, one consideration. The hardship invoh 
acts is not the same in all cases; it varies from time to time, { 
to place and state to state. This is the reason why the ¢ 
mashaqga may appear to be khdrija ‘an al-mu‘tad in certain ¢ 
while, in fact, it is mu‘tad. 


Shatibi explains this difficulty by saying that a mashaqqa fol 
ing from a single act has two ends and a middle. The hi 
end of the mashaqqa is such that when something is added 
the mashagga ceases 1o be mu‘tad. This does not, howeve 
clude mashagqga from being essentially mu‘tdd. The lowere 
such that were something subtracted, there would remain no) 


mashagqa attributable to that act. NOTE 


@ in the parenthesis in the text in this chapter refer to the pages of 
1. Il (Cairo: Mustafa Muhammad. n.d.) 


3. The Shari‘a, according to its rqeuirements, follows precisely 
middle way in its obligations, taking both sides equally. ¢ 
dience to law comes within the capacity of man without neces 
ting any mashagqa or any leniency. 


Now if shari‘a legislates in view of the mukallaf’s deviation ft 
the middle point to one of the above-mentioned ends, the leg 
lation will aim at returning the mukallaf to the just middle. 


CHAPTER TWELVE 


> iit rh : 


OBEDIENCE 


ie 
a" 


| 

bi r lops 4 distinction between 
e to an analysis of the purpose 
f st bje t to the rules of shart‘a. For this @ 
s term ta‘abbud (obedience). 
h moral obligations arose especially 
d maslaha to mean seeking 
) and hence opposed t0 
re, ta‘abbud, meant 
plications for the 
ts out to clarify 
gation. | 


moral and legal obligations 
of the Lawgiver in making 
nalysis he proceeds 


“on usion of legal wit 
mpact of siifis who maintaine 
ds or interests (akhdh al-huzitz 
yedience).! According to to them, therefo 
g of fuzz. This view had serious im 
f leg: obligation. Shatiol, therefore, se 
the terms of ta‘abbud and huzuz y reference to obli 
| borated earlier, the notions of suhd and ikhias, as expoun- 
Taid special stress on rark hugig a-nafs as & necessary 
Mm 0 ‘ubidiyya (the sifi understanding of obligation), 
ntain: that although legal obligation 4 | 
yet the huziiz are nol denied by the notion of ta'avoud. 

le conformity of action with the intent of the Lawgiver which 
i@abbud. The sifi sense of ta‘abbud is further refuted by the 
) the scope of ta‘abbud in the sense of mere obedience. For 
sense applies only to the apadat, while ‘adat are governed by 


fince according to him, in the the 1 a 


he final analysis, 
ly one aspect of maslaha, and maslaha 10 ‘Gdat 1s NO 
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opposed to ta‘abbud, Shatibi concludes that legal obligation is moti 


by the maslaha of the mukallaf. TA‘ABBUD AND THE HUZUZ 


Thediscussion of this aspect is arranged by Shatibi in t aa 
problems. The three main topics discussed are as follows: 1) ta‘abbu 
the problem of huzuz; 2) ‘awd’id; and 3) the division of obligation 
‘ibadat and ‘ddat in accordance with the considerations of ta‘abbué 
maslaha. 


Sens the discussion by saying that “‘the legal objective in 
V is to relieve the mukallaf from the dictates of his passions 
- be a servant of God voluntarily (ikhtiyadran) as he is so 
iran, by compulsion)” (168).2 


this point he argues from the Qur’an and the sayings of 
e following one’s passions (hawd) is condemned (169). 

ten nds that human experience in society (al-tajarib wa'l-‘adat) 
tthe masalih, be they those concerning religious matters or 
ne, cannot be achieved by following the passions and 
170). 
ve T Bsition may appear to deny the interests of the 

m ay ‘imply a demand for absolute obligation. Shatibi 

significant distinction. He refutes the identification of 
fahawat (desires), hawa (passion) and aghrad (personal in- 
tresses that shari‘a aims at the masalih, and not at realizing 
not accept the idea that ‘akhdh al-huziuz can be equated 
). In order to distinguish between hawa and huziz, Shatibi” 
iil thi it following the passions is condemned even in cases 
sonc r ned is in itself praiseworthy, but this is not so insofar 
conc : ned (174). The reason is that an action performed 


> the Stimulus of passion, obviously, pays no attention to the 
prohibition of the law, whereas seeking fulfilment of the 
h rad is not opposed to the objectives of shari‘a in the above 
Ny 4 One can seek huziiz by making them subservient to the 
Uf are - the purpose of law. Referring to the sifis’ states and 
shi ti oI argues that by denying /uziz al-nafs these people aim 
Sraiseworthy; but by suspending the observance of the legal 
by ai ming at things which may bring happiness to them, they 
ying the demands of passions (175). 


i 


ontrary, Shatibi argues that one cannot avoid fuziiz in ful- 
blies ions. He says furthermore that ikhlds or more - 
| I-hazz (purification of hazz) does not mean denial of 

s 


' 
i” 
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The main points of ShatibiI’s arguments are as follows: 
l. 


. Through a detailed analysis of al-magd@sid al-asliyya and ¢ 


. Takhlis (purification) or tajrid (abstraction) from hazz 1 | ition to achieve fiazz is denied in al-a‘mdl al-‘adiyya, any 
achieved in those cases where hazz is permitted or demé or fear of hell in reference to acts of ‘ibadat would render 
even when one is actually seeking Auziiz. This occurs fe¢ fal bighayr al-hagq). Such a conclusion is obviously 


. The legal penalties in which there apparently figures no hag 
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ming , others’ maslaha so that the masalih in general are 


From the standpoint of hazz, the magdsid may be dividec ed in a better way (190-191). 


two types: al-maqdasid al-asliyya (essential objectives) in whi 
mukallaf has no hazz, and al-maqdsid al-tabi‘a in which th 
is provided. Al-magd4sid al-ayliyya mean universal necessa 
gations consisting of the Five Masdlih (176). Examples of 
are obligations in which the natural desires (shahaw@ 
pleasures are also aimed to be satiated (178). Shatibi arg 
in al-magqdasid al-tabi‘a, the shahaw4t are, in fact, a means to 
al-maqasid al-asliyya and, thus, they no longer remain 
al-hawa. In fact, God knows that din and dunyd are main 
and well preserved by these stimulii in man which excite} 
acquire what he and his fellow beings need. The desire 
and drink are created so that when he is hungry and thi 
motivate him to seek means to fulfil this need. But th 
certain desires which one individual cannot fulfil alone; f 
needs the co-operation of others. Thus, although each or 
his own desires, in fact, at the same time, he is also workif 
the benefit of others. Hence his seeking of huziiz is, in 
not entirely a hawd@. On the basis of this consideration § 
of the Auziiz is made permissible, not prohibited (178-179 


aintain 3 that i in fulfilling an obligation an act would thus 

h al-n aqasid al-asliyya or with al-magdasid al-tabi‘a. If it 
: naqé id al-asliyya, its validity cannot be questioned, no 

| “3 Ere from fhazz or provides for fazz. In other words 
seek cing of the magdsid not tark huziiz (196). This conc- 
w li ight on the notion of ikhids (sincerity, purification). 

usua. definition of ikhias, which insisted on negation of ; 
5 Shi itibI concluded that it is conformity with al-magdsid . 

jraw ys an act closer to ikhilds al-‘amal, and the act then 
of ‘ib é ida, whether it was originally ‘dda or ‘ibdda (202). 

Phe! ' 

the . act accords with al-magqdsid al-tabi‘a, the case is ’ 
Here the criterion cannot be the tdbi‘a, hence it must | 
he act is connected with al-magqdsid al-asliyya. If it is so 
ough it seeks hazz al-nafs, the act is undoubtedly one 
This connection is either actual such as a declaratio: 
ka laf, or potential such as acts which are means tc 


| ; connection with asliyya is absent, then the 
‘ and haw4G (207). 


ShatibI demonstrates that in obligations where the Aazz‘% xplain _ the matter further by saying that if the eekin 
mukallaf is not the primary goal (bil gasd al-awwal) it is bsolute opposite to obedience, it would not have been ¥ 
indirectly (bi gasd al-thadni)}. He shows also that whe lone to perform any act of ‘dda unless there were no inter 
hazz is the primary goal, the act is naturally relieved of shi sve the hazz al-nafs. In fact there is no such comman 
because to seek fazz in this case becomes part 6 e goal of Auziz in al-a‘mdl al-‘adiyya prohibited, even 
obligation (183-186). ver always lays stress on ikhlas (208). 


reason that if the seeking of hazz is qualified by legal prov 
and other such conditions, there is, in fact, no more haz 
mukallaf insofar as the hazz is a requirement (186). 


he numerous verses in the Qur'an and of the sayings of 
promise reward and punishment for such acts. To act 
or Ww th a fear of punishment is certainly an act of seeking 


- 


the mukallaf, are, in fact, a means to protect or realize the conclusion. Shatibi, in addition to rational and t 
. , , b , 


of the mukallaf. The penalties are meant to prevent pe 


7tet t. 
— 


Marticularly mentions Ghazall’s views on huziz and clari 
on by criticizing Ghazal (214-215). Shatibi explains tha 
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fz in Obedience to the lawgiver will not reduce one’s act to 
characteristics are dawam (perseverance) (242), universality 
te generality (‘umiim) of the obligation. 


obligations are divided into two categories. First, there are the “Jbé 
by which one seeks closeness to God. They consist of Belief (#mdn) 
all prescribed rituals as fundamentals of Islam. The second categ 
are ‘adat. Satisfaction of ‘adat obligations means providing : 
absolutely and opposition to meeting these obligations means crea 
mafasid. The second kind of obligation belongs to this " 
and aims at the masdlih of the people. The first has to do with the ri 
of God in this world. It does not aim to yield masalih in this work 
rather in the hereafter (215). 


fest of one’s obedience when one has to carry out an obliga- 
y 243). The characteristic of kulli(universal) requires that all 
nd each obligation in its entirety, must be met without there 
ibi ity of getting exemption from some, or part of an, obliga- 
Sulars and parts of an obligation are obligatory without pre- 
ie above the others (244). Being ‘am, the obligations are obli- 
a h mukallaf without distinction. The only exception to this 
Prophet, in respect to his regular obligations as well as to his 
ctive privileges (mazdya). This case is unique, partly be- 
fig al-‘adat (deviation from regular habits) are often equal to 
ase of the prophets. Since asa general rule the acts of the 
ot ligatory, as models to be followed, and the cases of khawariq 
mpossible to be followed, the latter must be considered as 
prrophets. They are not obligatory to be followed unless the 
Uy demands so and then only if they do not disagree with the 
266). The main argument that underlies this discussion is 
@ordinary acts of the Prophet where he appears to be aban-= 
gare in fact khawdrigq al-‘adat in the case of common man (269) 
1 is universal, it cannot oblige all men with things which ag 
75). Invalidity of the kKhaw4arig, however, does not mean tha 
Or cannot be changed. What Shatibi is stressing is the ac 
awa iq do not convey the sense of legal change; they are rather 
© laws of nature. In addition to Prophetic revelation, Shatibl 
if if (mystic revelation) and ru’ya (dreams) of the awliya’ in 
96-269). In order that it may be understood fully, this dis- 
ir a rather detailed analysis of the notions of ‘adaf and 


Now in the first category the /hazz in the hereafter ts established 
lawful. The seeking of hazz in this sense cannot be called shirk (pok 
ism), nor is it a denial of ikhids. Furthermore, even according to Gk 
the highest aim of ‘ubidiyya is nazar ila al-mahbib (the vision of the belt 
in the adkhira, which is also a hazz(216). Infact Ghazalicalls it a-ha 
‘azim (greatest share/interest/joy). Also to demand complete negatic 
huziiz is an impossible obligation (216). Seeking the fazz in this wor 
‘ibadat such as to perform ‘ibadat in order to earn the praise 6 
people, or for somestrictly personal considerations like fasting in 0 
to save money, etc., are matters which affect the ikAlds of ‘thadat (218-2 


As to the second category of obligations, 1.e. the ‘a@dat such as 
(marriage), bay‘ (sale), etc., it is well known that the lawgiver inte 
through these things the maintenance of the immediate masalih of 
people. Since such is the case, seeking the hazz in performing this catege 
of obligations cannot be contradictory to the intention of the lawgt 
Further, if it were wrong to seek these /Awziiz, the Qur'an and Sunna wo 
not have mentioned them as being part of God’s Grace and favour ( 


The distinction in ‘adat and ‘ibadat may be observed from the poi 
of view of niydba (proxy) as well. Niydba is not allowed in ‘ihadat, wk 
it is lawful in ‘Gdat with the few exceptions where the obligation is specif 
and individual. The criterion in this regard is the consideration wheth nd their relationship to the rules of shari‘a. The fuller analysis 
the hazz which one aims at can be realized by someone else for him or no resented in a subsequent chapter, as it is more sulted to the 
If this obligation can be realized by another person then niydba is vali¢ . Briefly, Shatibi uses ‘adar both in the sense of habits, 
otherwise, not. For instance, in matters of sale etc, niydba is valid, bt an behaviour and as an opposite term to ‘ibadat. Essen- 
it is not so in matters such as eating, drinking, marrying, etc (227). : longs to the physical world, ‘Adat are constant; and when 
happens contrary to ‘dda it is called kharg al-‘ada, Not all of 
Constant, however; it is, in fact, only the universals of being 
stant; Shatibi calls them al-‘owa’id al-mustamirra. 
Dre either introduced or sanctioned by sharia, hence call 


re 


Since hazz is distinguished from hawa, Shatibi enumerates thre 
characteristics of the obligation which provide assurance that the effor 
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al-‘awd'id al-shar‘iyya. Others are current in the practice of the pe 
hence called al-‘awd'id al-jariya. Shart‘a does not oppose al-awaté 
There are, how 
Also, they change with ti 


jariya; in fact, it shows a constant regard for them. 
Variations in the practice of these “adaf. 
place. 


A detailed analysis of al-‘awda'id al-shar‘iyya by Shatibi reveals 
maslaha is the basic consideration both in the change and the contit 
of these ‘awaid. In the light of this view it may be seen that fa 


toward al-‘aw@ id al-shar‘iyya is not devoid of huziiz and maslaha. 


a TA‘ABBUD AND MASLAHA 
aa a DO ¢ analysis Shatibi concludes that the essential consi- 
lat, insofar as the mukallaf is concerned is ta‘abbud without 
i (ir ner meanings). In ‘ad@t, on the other hand, the essen- 
fis that of ma‘ani (300). This conclusion is further de- 
n * following points of argument. First, from a survey of 
6 inductively known that provisions such as fahdra (ritual 
taya (ablution with dust) in the realm of the ‘ibadat 
Kplain, except in terms of ta‘abbud (301). In the realm of 
Dus that such provisions are based on the maslaha of the 
hus inductively discoverable that the Lawgiver relies on a 
aha in ‘adat (305). 


] ,in ibadat the extension of the scope of ta‘abbud is not in- 
In other words, the obligation is limited to the specific 
iprised in the ‘ibadar. This is why no explicit reason is 
mulg: such commands. In the case of ‘ddat, on the 
tension of the rules is the purpose. Hence the lawgiver 
plain: the rules of law relating to ‘dddt in respect to their 
)and hikam (wisdom) (306). 


id and ma‘na/maslaha, however, are not opposite terms for 
shar ta‘abbud by various statements: “‘al-rujia® il 
i ddahu al-Shari‘ ” (recourse only to what the lawgiver hi 
304); “al-ingiyad li ‘awamir Allah” (being bound by the com= 
j) (301); “‘ma huwa hagqun lillah khassatan”’ (that which is” 
rigt : of God) (315); “raji‘un ila ‘adami ma‘quliyat al-ma‘na 
sfers to the nonintelligibility of its reason) (318). Shatibi 
iin this context as follows: that is “dabsu wujith al-masalih” 
scope of masalili) (308). 


—e— 


listinction between ta‘abbud and ma‘nd or maslaha occurs 
erer ce to the question whether the reason for a command 
sor not. If the reason is intelligible, the command is based — 
>the is it is ta‘abbud (314). This explanation is as yet insuf- 
er, because the “intelligibility” needs further to be q ified. 


od 


7 
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Shatibi explains that “‘intelligibility” obtains where the ma‘nd or masla 
can be extended as an ‘i//a to other similar cases. To illustate, 


‘exhaust all the ‘i/a/: it is rather based on the most prob- 
-zann) ‘illa. On this basis ‘gada’ bi'l ta‘addi’ (judicial de- 
ision of the original ruling) is not contrary to ta‘abbud 


We know that the r ired conditions in m such that e j . 
equire arriage such as that of th sans ‘not based on reason’ (312). 


guardian and the dowry, etc., are laid down to distinguish marriage from 
fornication (sifah)... But (if they are considered as being the ‘illa 
of marriage) they are but general principles just as humility and submis- 
sion to the Sublime are the reasons for the obligation of ‘ibddat. This 
amount (of ‘i/la) is not sufficient to establish an analogy, to extend the 
above rule to further cases; so that one might say that were a distinction — 
between marriage and fornication to be established by some other fac- 
tors, the above conditions would no more be required.(308) 


il ot igations are known to us in two ways: either through 
th c ds such as ijmd‘, nass, ishdra, mundsaba etc., or through 
© none of these methods can be applied. The obligations 
and are known only by wahy (revelation). In this category 
he absence of ‘illa and ta‘addi within command demands 
This ta‘abbud mzeans to stop at the point where the 
ied the limit; if the ‘i//a is not given, ta‘abbud demands that 
“must not be extended by giyds (313). “A maslaha is so 
uch a manner that it is verifiable (yasdiqu) by human reason 
suring (fatma’inn) to the soul (nafs) (315). 


This explanation implies at least two things; one, that ta‘abbu 
according to Shatibi, are absolute obligations in the sense that they m 
be fulfilled without asking for the reason, and second, that ta‘abb 
cannot be made the basis of analogy. Shatibi seems to be stressing 
second implication, rather than the first. In other words, he is impli¢ 
arguing that the absoluteness of obligation in matters of ta‘abbudat 
maintained only in the sense that they are not to be extended. Th z 
no denial of ‘ilia; in fact it is only after the search for an ‘i//a in the Cor f God. He divides these rights into three categories. First 
mand that one can decide whether the ‘i//a given or implied is general hts which belong exclusively to God, such as the ‘ibde 
specific. What is denied is the extension by ta‘lil and giyds. The den 10S rights of God which involve the rights of men as 
of ta‘lil amounts to placing a limitation on the scope of the applicati¢ sideration of the former dominates. The third cat 
of these commands. It is in the sense of specifically limited commal hose rights of God in which consideration for the ights 0 
that ta‘abbud is spoken about in this context. As Shatibji himself sa tis to the last category that maslaha or ma‘nd belong 
“In all those matters where a consideration of ta‘abbud is established, the us Category is not essentially ta‘abbudi (318-320). 
can be no fafri‘ (deduction, extension by analogy) from them’’(310). 


ikalif can also be viewed as rights of God. In this sense they 
budi. Shatibi, however, regards ta‘abbud as a general sense 


further clarifies the distinction between ta‘abbud anc 
Shatibi, however, also accepts that even matters, where the con nd ‘ada from the point of view of hugiig (rights). He 
deration of meaning without ta‘abbud (in the sense mentioned aboy God means a situation “where it is understood ff 
is established, are not free from ta‘abbud(in the general sense of the tere . mukallaf has no option (khiyara), whether the 
(315). This general sense of ta‘abbud is demonstrated by the followit r not” (318). The right of man is defined as “wha 
considerations. First a mukallaf is bound to obey a command beca ) masalih in this world” (318). The masdlih in the her 
of the sense of demand (igtida’) and option (takhyir) imposed by the com y tights of God. Thus ta‘abbud means something 
mand, not because he finds in it a certain maslaha (311). Second, eve | hict cannot be specifically understood” (318). Inv 
if a decision about an ‘illa is taken, this process does not assure us tha ons Shatibi concludes that ‘ibadat essentially refer te 
the ‘i/la decided upon is the only ‘illa of that command or that it is the fans ‘adat to the rights of men (318). ( 
only maslaha to be realized. This state of indecisiveness (wdgifin) is re * 
moved by recourse to ta‘abbud (312). Shatibi further explains that 
giyas means a search for an ‘il/la only insofar as it is ordinarily possibl 


ee 


# “~ 


274 ISLAMIC LEGAL PHILOSOPHY OBEDIENCE 275 


~€ 


ShatibI explains that ‘‘intelligibility’ obtains where the ma‘na or masli 
can be extended as an ‘i//a to other similar cases. To illustate, 


>t exhaust all the ‘i/a/; it is rather based on the most prob- 
ul-za. ) “illa. On this basis ‘gada’ bi’l ta‘addi’ (judicial de- 
asion of the original ruling) is not contrary to ta‘abbud 
We know that the required conditions in marriage such as that of the ne: n< ‘not based on reason’ (312). 

guardian and the dowry, etc., are laid down to distinguish marriage from : 

fornication (sifa@h)... But (if they are considered as being the ‘illa 
of marriage) they are but general principles just as humility and submis- 
sion to the Sublime are the reasons for the obligation of ‘ib@dat. This 
amount (of ‘i//a) is not sufficient to establish an analogy, to extend the 
above rule to further cases; so that one might say that were a distinction 
between marriage and fornication to be established by some other fac- 
tors, the above conditions would no more be required.(308) 


al obligations are known to us in two ways: either through 
lethods such as ijmd‘, nass, ishGra, mundsaba etc., or through 
© none of these methods can be applied. The obligations 
und are known only by wasy (revelation). In this category 
on the absence of ‘//a and ta’addi within command demands 
This ta‘abbud means to stop at the point where the 


This explanation implies at least two things; one, that taa@bb + Lt the limit; if the ‘ila ts not given, ta‘abbud demands that 
i im nust not be extended by giyas (313). ‘‘A maslaha is so 


according to Shatibi, are absolute obligations in the sense that they m / 

be fulfilled without asking for the reason, and second, that taabbu uch a manner that it is verifiable (yasdiqgu) by human reason 
cannot be made the basis of analogy. Shatibi seems to be stressing ssuring (/afma’inn) to the soul (nafs)” (315). 
second implication, rather than the first. In other words, he is implic 4 
arguing that the absoluteness of obligation in matters of ta‘abbudat 
maintained only in the sense that they are not to be extended. There 
no denial of ‘il/ia; in fact it is only after the search for an ‘i//a in the Cog 
mand that one can decide whether the ‘i//a given or implied is general 
specific. What is denied is the extension by ta‘/i/ and giyads. The dem 
of ta‘Jil amounts to placing a limitation on the scope of the applicatic 
of these commands. It is in the sense of specifically limited commar 
that ta‘abbud is spoken about in this context. As Shatibi himself say 
**In all those matters where a consideration of ta‘abbud is established, the 
can be no ¢fafri‘ (deduction, extension by analogy) from them’’(310). 


d 

calif can also be viewed as rights of God. In this sense they 
bbud!. Shatibi, however, regards fa‘abbud as a general sense 

9f God. He divides these rights into three categories. First 
ghts which belong exclusively to God, such as the ‘ibadat. 
hose rights of God which involve the rights of men as we 
sideration of the former dominates. The third categc 
se ¢ rights of God in which consideration for thes ights o 
$s to the last category that »maslaha or ma‘na t 
c. Setegory is not essentially ta‘abbudi (318-320). 


fu her clarifies the distinction between (ar nc 
nd adat from the point of view of Augig (rights). 


ShatibiI, however, also accepts that even matters, where the con 
"God means a situation ‘‘where it is nde re 


deration of meaning without sa‘abbud (in the sense mentioned aboy ; 
is established, are not free from fta‘abbud (in the general sense of the : he mukallaf has no option (Khiyara), whether the # 


(315). This general sense of ta‘abbud is demonstrated by the followim > not” (318). The right of man is defined as “wha 
considerations. First a mukallaf is bound to obey a command beca ) masGlih in this world’ (318). The masd/lih in the here 
of the sense of demand (igtida’) and option (takAyir) imposed by the com ly rights of God. Thus ta‘abbud means something 
mand, not because he finds in it a certain maslaha (311). Second, ever fhich cannot be specifically understood” (318). In viev 
if a decision about an ‘i//a is taken, this process does not assure us tha ons ShatibiI concludes that ‘ibadat essentially refer to 
the ‘i//la decided upon is the only ‘i//a of that command or that it ts the d and ‘adar to the rights of men (318). af 
only maslaha to be realized. This state of indecisiveness (w4@gifin) is re a 

moved by recourse to ta‘abbud (312). ShatibI further explains that 
giyads means a search for an ‘i//la only insofar as it is ordinarily possibl 


NOTES 
1. For details on this point see above pp. 161 - 63. Also see pp. 58 ff. 


2. The numbers in the parenthesis in the text of this chapter refer to the ps 
al-Muwdfaqat, Vol. Il (Cairo: Mustafa Muhammad, n.d.) 


3. Kwame Gyekey [The Terms ‘Prima Intentio’ and ‘Secund Intentio’ in / 
Logic”, Speculum, XLVI (1947), I, 32-38] also suggests that the term ‘a 
gasd al-awwal should be translated as ‘primarily’, or ‘directly’ instead of | 
first intention.” 


CHAPTER THIRTEEN 


VOLITION 


> 


Bthe discussion has been concerned with the objectives of the 
The present chapter discusses the objectives of the muckallaf. 
© these objectives have to do with the intention of the mukallaf 
ae nthe Validity or utility of the act. The discussion ts arranged 
I 1 ty sive problems. At the end is an epilogue on the problem 
th objectives of the Lawgrver. 


Main points for discussion are the following terms: mipyg 


nagasid, takalif, and jalb al-masalih (to seek maslaha); 
i fa@hayyul (sezking legal devices to escape the severity of 


ib “opens the discussion by saying that “acts are (judged) 
ientions) (323).! Thus an interrelation between “act am 
is established. But this raises a question about the details @ 
nship. Does it mean that intention without an act and am act 
ention will not be counted? Further, what is intention? By 
of tk mukallaf does one mean the correspondence wath the 
Of the lawgiver in that particular act or something else? It may ~ 
her that Shatibi uses the terms niyya, gasd, magyid, ibtigha in- 
bly, all of which have the sense of the Enghsh word “intention”. 


Jenin the relationship between nipya and act Shatibi says that t 
lark the distinction between ‘ada and ‘ihada. The same act, Suck 
prostration, is ‘ibada according to one intention, but it isn 
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mstance, when a certain action is performed by a na’im (a 
>) or by a majniin (an insane person). Having no ikhtiyar, 
these states, are not mukallafin. Those acts which are 
Yar, however, connot be considered as lacking niyya. Hence 
}under duress or as joke will be judged, juridically, by such 


‘ibada according to the other(324). Thus acts are judged by the intent 
of their authors. Shatibi, however, maintains a distinction at this po 
between al-ahkam al-wad‘iyya and al-ahkam al-taklifiyya. Al-taklifiyya 
those rules of law which come into effect by the declaration of the lawgivi 


They are declared to be ‘amr (command), or nahy (prohibition), ete. T 
five well-known values of obligatory, recommended, etc.,? belong to ahis sense of the consideration of niyya is from the standpoint 
category of rules. Since al-ahkam al-taklifiyya produce direct obligatio i-wadiyya. As has been explained earlier, from the stand- 
a necessary condition for their being fulfilled is the intention of the mukal di it an act becomes valid and its juridical consequences are 
to do so. Al-ahkam al-wad'iyya are those rules which are not the eff t ie Necessary conditions of the said acts are fulfilled, even 
a direct command but which become effective because they are auxilia Memponding niyya be absent in that act. For instance, if a 
to direct 2? ee oe 
ster nae TS 4 deposit to its owner, even though unwillingly, juri- 


With the above distinction in mind, Shatibi says that if an of returning the deposit is valid and effective (327). 


is connected with a gasd, al-ahkam al-taklifiyya become effective © 
connection with this act. If the act is performed without a defini 
intention, al-ahkam taklifiyya will not be effective. 


sthe above-mentioned general sense of the consideration of 
msideration in the special sense demands the intention to obey 
sp eci ic sense the consideration of niyya becomes a necessary 
the validity of an act in cases of ‘ibadat. It is also necessary 
mts to transform all his acts, ‘ibadat or ‘adat, into ta‘abbudat. 
S) (al-a'mal al-dakhila taht al-ikhtiyar) can be changed into 
the intention of obedience accompanies them. This sense 
tion of niyya is from the standpoint of al-ahkam al-taklifiyya. 
sd earlier, from the standpoint of al-taklifivya an act becomes 
1e jaza’ becomes effective only if the act is accompanied by 
mm to obey the Shari‘. 


One possible objection to this position may be drawn from the Cas 
of acts done under ikrah (duress) and haz/ (joke) where the intention of tf 
mukallaf is not connected with the acts in question, yet, juridically the ac 
are considered to be valid (325). Shatibi’s answer to this objection ental 
very significant points of philosophical interest. In brief, he seems tot 
maintaining a distinction between two standpoints of deciding the valid 
of an act; from the standpoint of rligion and morality the act is subject t 
al-ahkam al-taklifiyya and here the intention must correspond explicit 
with the act, otherwise, the act is not valid. From the juridical standpoim 
in cases other than ‘ib@dat, expression of intention and its corresponder 
with the said act is not a necessary requirement; an act is valid and su 

ject to juridical consequences even in the absence of a correspondif 


niyya. 


sniyya of obedience is understood as meaning that the intentior 
kallaf performing an act will be in conformity with the intent 
: iver in instituting the law, i.e. with the maslaha of the peor 
»m I is standpoint any act by which one intends for what is unla 
nes void (batil). The reason for this judgment is that things are 
n order to achieve maslaha and remove mafsada. A contrary 

ith respect to these lawful things would be equivalent to seek 
ida and preventing maslaha which is opposed to human interest 
to shari‘a (333). 


The source of confusion has been the question of consideration ¢ 
niyya in the above cases of duress and joke. The niyya, here, is not lack 
ingin an absolute sense. Shatibi, therefore, begins his answer by explaining 
various senses of the considerations of niyya. In its general sense, niyya 
(in the sense of volition) is a necessity (darira) for the validity of an 
action. This is so because the doer of an action insofar as he is mukhtar 
(one who has a choice, freedom of will), necessarily has an implicit intentior 
in his action, whether his intention is to obey the command of the 

lawgiver or not. From this standpoint intention is absent only in such 


he ight of above discussions, acts may be of the following four — 
Tst there are those acts in which the act and the intention both — 
ith the objectives of the jawgiver. Second, there are those acts 
Joth do not conform. Third there are those in which the act 
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conforms, but the intention does not. Fourth there are those in whi 
intention conforms, but the act does not (337). 


. JALB AL-MASLAHA 


The legal value of the act in the first and second type 1s obvi : 
In the third type the doer will be considered disobedient only for a 
intention but not for his act. In orther words, he has violated the righ itioned above the jalb (seeking for) al-maslaha within the 
God, not the right of men (338). If a man knows, however, that hi 7Decomes a necessary requirement of niyya. The act of 
conforms to the objectives of the lawgiver, although his intentions dot ia occurs, however, not always in isolation; often it is 


then he is to be the more blamed because he is taking advantage 0 other acts as well. Hence the questions that need be 


act for some other objectives (339). | 4 1 to jalb al-maslaha have to do with the following 
in, g for maslaha when the result will be harmful to others, 


In the fourth type, if the doer of the act knows that his act is contf ving for maslaha of someone else (348). 


to the objectives of the lawgiver then his conduct is similar to if 
(bid‘a, innovation in a religious matter). Bid’g as such is madhmiim 
cording to Shatibi. He does not accept the judgment of bid‘a made 
some scholars. What is called al-bid‘a al-muharrama or al-bida 
madhmiima is understood by Shatibi in reference to the second type of 
where intention and act both are contrary to the objectives of the lawg 
(340). In did‘a per se the intention conforms but the act does I 
Shatibi, however, excludes those cases where the doer does not know tf 
his act does not conform. In such a case he will not be regarded as ¢ 
bedient, but his act will still not be considered as compliance (imfith 
(342), 


hi ges the situations where one’s own miaslaha may be 
hers into eight types of cases, according to the types of harm 
may be general to the whole community, or may be specific 
t m ay be inevitable; it may be avoidable, etc. (349-362). 
acip| . upheld i in these discussions is that if there is an alter- 
n, the bad result must be avoided. Disregarding an alterna- 
mean ‘that harm becomes the only purpose of one’s action 
srmore, striving for mas/aha even though it may be he 
be allowed if there is maslaha for more people than a 
Sright of striving for mas/aha will be given preference to 
of avoiding harm if it is well known that a prohibitior 
lahc will cause harm to the seeker. In cases where the seeke 
lot meet any harm but engages in efforts to achieve maslaha 
rily lead to harm, it must be seen whether this potential harm 
te), (rare) or zanni (probable). A man will be prevented 
t maslaha only if the harm done to others is gat‘? (348). 


cond question in regard to jalb al-maslaha is that of 
aslaha of others. As a general rule Shatibi states that if 
bliged to seek his masadlih, it is not obligatory for others — 
iis Le asalih (364). This rule is similar to the rule of niyaba 
. The main points that Shatibi brings forth in this 
s to show that no man is under obligation to fulfil the 
tions of others. We are not concerned here with - the 
‘ibadat, as was made clear earlier in reference to niyabe 
nnot be fulfilled by proxy. The obligations under d 
yse that concern this world. Such obligations, hoy 


il 


® fo 
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become binding upon others when the original mukallaf is unable 
fulfil them, although they are necessities for him. For instance, t 
following obligations which aim at striving for the masdalih of othe 
can be justified in terms of the above explanation: zakat, lending mor 
burying the dead body, looking after the affairs of minors and the insal 
etc. Among these obligations are some which are general (or publ 
(kifa’iyya) and some which are specific (‘ala al-ta‘yin) and individual c t 
gations. The specific obligation cannot be fulfilled by proxy. In Sst 
cases an individual is required to seek masalih of others, b ut only if 
own masalih are not affected. A situation meeting this condition 
possible if either the individual is capable of fulfilling his own as’ 
as others’ obligations, or if other people are looking after his mas 
If he cannot fulfil both his and others’ obligations at.the same tim 
obligation to others will give way in instances of particular obligations 
particular person. His own maslaha is to be preferred to others: 
the matter at issue is a general obligation to others, then others must I 
after that individual’s obligations while he fulfills his duty (364-368). 
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Shatibi’s conclusions regarding the above two questions of stri¥ 
for maslaha are very significant to his legal philosophy. He seems 
admit that by doing good, or trying to do good, 1.e. to strive for or 
maslaha, one may also actually do evil, i.e. to harm others. This wot 
make the shari‘a in some instances result in evil deeds. To rectify suck 
consequence, Shatibi stresses that obligations be undertaken after conside 
ing their ends and consequences, and not on their appearance of gooc 
badness. Furthermore, the goodness of obligations, or the ultimate ¢ 
terion of maslaha, is good of the larger number of people and harm to le 
of them. If the good of the few is harmful to many, it no longer remat 
good. 


The above conclusion shows that in Shatibi’s legal thinking the 
are certain elements which imply law’s definition in terms of consideratic 
for society as a whole too strongly to allow a legal obligation to be define 
as than an individual’s commitment towards the lawgiver. In fact, Shat 
even implies that by disregarding the social implications of a legal obl 
gation, one’s individual commitment to do good may result in evil. 


Shatibi’s view of legal obligation as also a social obligation is f n€ 
explicated in his conclusions regarding the situation where one strives fo 
the maslaha of others. If a person has devoted himself to look after the 
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siety it becomes a kind of societal obligation for others to look 
ilih of that individual. Shatibi states that this is why the 
ay zakat is prescribed, mutual lending of money is allowed, 
fter the maintenance of wife and children is required. In 
sases the individuals in question, e.g. the poor in case of zakat, 
3 children, are unable to look after their own masalih, either 
Te occupied wih serving the masalih of others, as in case of 
re simply incapable of doing so. 
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L ec - of the lawgiver. If an act is based externally 
mn dae grounds, it is evidently a valid act. On the other 
lly lawful but the intention of that act is repugnant 


TAHAYY icip! eit is not lawful (385). 


Shatibi defines Afla and tahayyul as follows: hy 
ss stresses es that legal acts are not intended (magsiida) for their 
When a mukallaf uses certain means in order to escape an obi fo ‘their ma‘ani which are the masalih. The masalih 
gation or to make some forbidden thing permissible for him, th lo: enes sss to God, devotion to Him alone with submission and 
use of means which causes an obligatory thing to become appa onforr mation of the heart and other parts of body in obedience 
ently non-obligatory and a forbidden thing apparently to becom e me sali are not sought, even the ‘ibadat become unlawful. 
permissible, is called hfla or tahayyul” (379). instance i in the case of salat done for the sake of ri’a al-nas 
or the people). Such sa/at is not valid (385). 


: 4 - Ww 

These means are either apparently permitted in s/ari‘a, or aré nl hh 
permitted. They work either by rendering a rule inapplicable or 
transferring the consideration of the matter at issue to some other 


(378). 


of the above explanation hiyal (p. hila) are of three types. 
: hiyc al of the hypocrites which are unanimously regarded as 
al 387). Second are those hiyal which are unanimously 
ful Such as uttering phrases of unbelief under duress. Shatibl, 
excepts from this rule the case of one who uses the confession 
Ve his life. In their motives both cases are similar, for both 
Jaha al-dunyawiyya. \n the latter case, however, since the real 
liffe: mt from that of a hila, i.e. one confesses but does not 


m, he is seeking a mafsada in the hereafter, and hence the 
fession n is not lawful (387). | 


Tahayyul, according to Shatibi, works on two premises: 
1) It strives to transfer the value of one legal act to another leg 
act externally, i.e. merely on the basis of apparent similarity between tf 
two acts. 


2) It disregards the inner meaning (i.e. maslaha), of the acts¢ 


the basis of which the acts were originally intended by the shdari’, and} 
doing so reduces the value of these acts to be means to certain othe 


acts, whereas they were meant to be the end. 


hird apr of hiyal are those the legal validity or wee of 
© decided as clearly as in the above types. Neither i 
ch hiyal agree with the intentions of the lawgiver nor cé 
the ey Oppose it. Hence it has been controversial. Sha 
s typ © with two cases; nikah al-muhallil (marriage of a div 
md husband in order to make remarriage with t 
ful) and buyi‘ al-ajal (sales on credit). Shatibi fine 
) deci de in favour of or against the practice of these § 
of the opinion that those who regard this type as forbidde 
tis against the maslaha, or in other words, is an intention 
thari‘a. He disagrees with this conclusion (388). Shatib 
‘the arguments of those who are in favour of these two 


és not give his opinion in favour or against them (391). 


Shatibi illustrates it with the following example: Someone wishé 
to sell tem dirhams in cash for twenty on credit. Because of th 
prohibition of usury, such a transaction is not allowed. This perso 
evades this prohibition by the following fila. He buys a piece of cloth 
for ten dirhams and sells it for twenty on credit. To refer to the above 
premises, he transferred the value of the act of selling the cloth (whicht 
permitted) to the selling of dirhams (which is prohibited) only on the 
basis of their external similarity (both are acts of selling). But he dis 
regarded the :mas/aha in both acts; he rather used the maslaha of one act 
1.e. to earn profit in selling cloth, as means to achieve his own end. 


—_ 
tie 


In the light of the above explanation Shatibi regards tahayyul as 
unlawful on the whole (380). He supports his argument from the Qur'an 
and Hadith. He contends that rules of law are made for the masalih of 4 
the people; hence acts will be judged according to their relation to masalih 


NOTES 


The numbers in the parenthesis in the text of this chapter refer to the ¢ 
al-Muwdafaqat Vol. 11 (Cairo: Mustafa Muhammad, n.d.) 


In Islamic Jurisprudence the obligations are classified into five categories: 
(obligatory), mandib/mustahab (recommended), mubdh (indifferent), 
(reprehensible) and Aardm/mamnii‘ (forbidden) cf. above p. 9-10. 


3. See above pp. 206 and 270. 


CHAPTER FOURTEEN 


CONTINUITY 
AND CHANGE 


preceding chapters we have studied Shatibi’s doctrine of 
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z to his own formulation and to the structure of 
ation. We are now in a better position to infer the basic 
of Shatibi’s concept of mas/aha and its significance in his legal 


ist be evident from Shatibi’s definition of maslaha and its 
uS, the essential element in his concept of maslaha is the 
Or and protection of the necessities of human life. The 
ithe magasid serve further to establish this point. The first 
he necessary relation between human needs and maslaha 
ru rther details of these human needs in different areas. The 
discusses intelligibility as a qualification of legal commands, 
that a major role is allowed to human reason in the inter- 
fication and extension of the rulings of the shari‘a. The 
iscusses the doctrine that harmful things which impede the 
» human needs are revokable. Contrary to the views of 
me jurists the mas/aha of man or the goal of law does not 
ation of these needs. The fourth aspect reveals the mean- 
ice. In its narrow sense, obedience means to comply without 
reason lying behind the command. This meaning of obe- 
sssentially to the ‘ibadat. The other areas of life, for which 
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the doubt that there may be another ‘i//a which is more 
there is no way to ascertain that the ‘il/a for which one 
i o the one in the mind of God. These decisions are based 
Idgment which amounts to probability, not to certitude. 
Si wa ruling based on induction is more valid than the one 


1c ion from One particular ruling. 


In his analysis of ta‘abbud and huziiz Shatibi shows the i 
ethical determinism for legal obligation. Ta‘abbud means conformi 
the objectives of law. Legal obligation does not demand more thi 
law has specified, and any additional requirement above and — 
specifications of the law cannot constitute legal obligation. 


Shatibi’s concept of maslaha freed Islamic legal theory fror 
traditional rigidity on the methodological level as well. On the meth view of analogy attributed by Shatibi to its proponents 
logical level the question of how to apply and extend law to new situat | ort Sct. In fact a judgment reached on the basis of al- 
was hampered by theological, linguistic and logical factors. On the tl 1 (solitary tradition) is preferable to the one reached by 
logical plane, major opposition to maslaha came from the denial of ¢ both solitary tradition and analogy are regarded as probable 
Cilla) in legal reasoning. Shatibi tried to solve this problem by disting oa (cértain). Shatibi is however criticising the predilection 
ing between the af‘a/ and the awa@mir of God. He argued that * 1¢ nts Of analogy for this method of reasoning over against 
be attributed to God's abkam and His rare, if not to His af‘al. Sece aslaha i in relation to which they consider analogy more cer- 
he demonstrated that even the Qur’an mentions ‘illa for specific com n exp ses the weakness of this predilection by arguing that 
Thirdly, after making an analysis of Divine legal commands, Sh nd juction (i.e., maslaha) is better than by deduction. 
concluded that these commands not only have a purpose and motive 
also that this purpose is the protection of the maslaha of mankind. ight Of the above analysis we can discern in Shatibi a trend 
lew of Islamic theory that permits adaptability. His under- 
fasiaha as a principle of adaptability to human needs is based 
tinctions that evolved out of his analysis of the concept. The 
nt _ among these distinctions were those between ‘dda and 
fet ween ‘adat and ‘ibadat. For a better understanding of 
Hof legal theory these distinctions need to be further analysed. 


On the plane of language, legal formalism and lLiteralism had t 
acceptable to jurists in general. Even the method of analogy and inter 
tation by implication, in the final analysis, inclined towards literal 
Shatibi rejected this method in two ways. First, by his theory of al-de 
al-asliyya, he laid stress on the significance of meaning, more precisel 
contextual meaning, rather than the letter of the law. Second, he em 
asized that even in interpretations by implication the magdsid of the shé 
should be the basis of reasoning. Such an interpretation required ine 
tion rather than deduction in the process of legal reasoning. 


ar ter three we noticed that in his fatawa, Shatibi accepted 
al change and rejected 23 others. Among the rejected Cases 
tO Changes in ‘ibadat and 11 to changes in laws relating t 


On the plane of logic, the fear of arbitrariness had become al pperty, and to contracts and obligations. He rejected changes 
cause of the rejection of maslaha. Giving substance to the concep Because he considered them to be bid‘a. He rejected changes 
maslaha by conceiving it as a structure and confining it to five spec Melaws relating to family and property where they amounted to 
areas of human needs, Shatibi defended the concept against its becom fusion or violation of the individual right of ownership and part- 
merely personal and relative. Moreover, by suggesting that maslahe de rejected changes in cases of contracts and obligations where 


based on istigra’ rather than on the method of analogy from particular : ered the freedom of trade and commerce. 
particular, Shatibi argued that masl/aha is based on surer grounds. T 7m . 
proponents of analogy argued that a decision reached by analogy havi hat Shatibi did not accept or reject social change Ua TCE and 
been deduced from a specific ruling of a legal text logically constitute t he distinguished among various cases of change, indicates that 
yaqgin. Reasoning in terms of maslaha provided only zann. Using tt Ja clear notion of change and of the interaction between social 
same terms, Shatibi argued that the method of analogy led, at the mos shange. In fact, as we shall see, in Shatibi’s legal thinking social 
to ghalbat al-zann, and not to yagin. A decision in favour of one ‘ill nd legal change are so much interrelated that one cannot be under- 
jout the other. Although this relationship makes Sk itibi 
4 
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views on change importantly relevant to the problem we are study 
yet this complexity renders the analysis of his concepts much more difficl 


In the frame work of Shatibi’s terminology, the problem of 0 i) | ‘ADA 
tinuity and change should be discussed in reference to the following cor 
cepts: shari‘a, ‘ada, bid‘a, and ijtihadd. An analysis of the term shar f 
in Shatibi’s legal thought has been attempted above in detail in chapt discussion of ‘ada turns around three problems; the cons- 


seven. The concept of ‘ada explicates the notion of social change andi af, th Ppossibility of their change and their relationship with 
$ definition of ‘ada shows these predilections. According 


Ada Means only this that a given act, if it is supposed to 
u ‘any impediment, happens only in a certain manner which 
ot er similar acts.”! Shatibi’s definition partially resembles 
f determinism, This deterministic element is the con- 
cur ce of ‘Gdat which Shatibi calls istigrar (persistence) 
| Goninviy) 


Lg t 


relation to law. Bid‘a presents a concept of lega! change which is generé 
linked with social change. The concept of ijtihdd explains the interacti¢ 


of social and legal change. This chapter, therefore, now proceeds tog 
analysis of these three concepts. 


ontinuity Of “ddat is a necessary condition without which the 
a Igeal Obligation cannot be conceived. The other element 
fpty.and predictability of the “ada, as Shatibi says, “the occur- 
da i 1 the world of existence is a known (ma‘liam) matter not a 
(mazniin).”’» Both elements are such that their absence makes 


p : ssible. 


4 ‘ 
‘ 
a 


ji os (ikhtilaf) is presumed in ‘awd’id,* it would necessitate a 

se in law-making (fashri‘); in the classification of law (rartib) and 

pre mulgation (khitadb), and the shari‘a would not be the same as it 
Fi 


ai 

ati use the term ‘@da in various meanings; sometimes hi 
ad human behaviour,® on other occasions it is e 
1./ f ee also contrasted with ‘ibadat SO as tO Mean W a 
ally call mu‘amalat.8 n fact Shatibi’s use of the 
: ll these senses. This interpretation is admissible if 
ibt cc ntrasts shart‘a or ‘amr with kawn.9 The ‘ada, ther 
7 to k awn or the physical world, as the counterpart of aii 


tibi’s concept of the continuity of ‘dda is questioned on 


st or n the ground that the continuity of a certain +} ng in 


€ aie ent to the beginning of its existence, because for it $s con 


ae existence it also requires an agent who, however, : nay p 


ne | n jon-existent. During the first period the continuity of th 


: 


® 


é ~ 


CONTINUITY AND CHANGE 295 


294 ISLAMIC LEGAL PHILOSOPHY 
Rar‘iyya, which are introduced or sanctioned by shari‘a and 


non-existence of that thing was possible, but when it was brought int id ya bayn al-khalg,11 those which are current among people. 
existence, one of the two possiblities was achieved, i.e. its existence; tl  . 


tegories are not exclusive of each other; the first category also 
other possibility 1.€. its non-existence still remains to be actualised. ‘ ce 1e h bits and customs of the people. Shar‘ necessarily gives 
Bi Ph ee bia sae of its discontinuity, how can © i to al-‘awa’id al-jariya, because in fact Divine law (Sunnat 
. sponds with the ‘awd’id in general; hence the shari‘a was 

nm commensuration with the institution of ‘awd’id.'? 


The second objection is that very often events occur contrary t 
‘ada (khawarig al-‘ada). This fact of actual occurrence supplements tf ibi believes in the relationship of shari‘a to ‘ada more than in 


above argument about the potential possibility of non-continuity ¢ 1 between shari‘a and ‘ag/. As mentioned earlier, it was in the 
‘adat. How then can it be maintained that the occurrence of al-‘adat faira that the philosophers (‘ugala’) claimed to know good and 
known with certainty? Son alone.13 According to Shatibi, this was possible, in fact, 
lise the values of good and evil already existed as instituted in 
jough they were confused. This is why Shatibi finds that the 
S mot rejected “adat entirely. In the case of the shari‘a of Mu- 
mdeed, the shari‘a confirmed most of the ‘adat practiced by the 
ie pre-Islamic period. Examples of such laws are the follow- 
hich were regarded as good in the pre-Islamic period and were 
ted Dy Islam: diya (blood money), gasama (compurgation), 
On the day of ‘ariisba(the ancient Arabic name for Friday) for 
an d girad (loan), etc.14 


Shatibi replies that it is by tradition (sam‘) that we know the po: 
bility of continuity. The possibility of discontinuity maintained in | 
objection does not contradict the position of tradition, because the not 
of possibility is logical (al-jawdz al-‘agli), while tradition is not concer : 
with possibility but with occurrence (wugi‘). Many a thing happe 
although logically it is possible for it not to happen. In fact the ter 
“‘nossibility” (jawaz) refers to the “possible” itself, while “‘necessar 
(wujab) and impossible (imtind‘) refer to some external factor. Thus t 
latter cannot be contradictory to the former. 


latibi illustrates the relation of Shari‘a and ‘ada by the case of 
toxicant). “It was habitually used in pre-Islamic days. Islam 
ma left it intact in the period before Migration and a few years 


not refute the universal. The argument from khawadrig al-‘ada refers le shar‘ did not pronounce any law regarding khamr until the verse 
individuals. Furthermore, it is the occurrence of khawariq al-‘ada ti Syou about khamr and maysir. . .. was revealed. Then he explains 


assures our knowledge about the universal ‘@dat and vice versa.'° e fur damental rule of shari‘a is that when an evil (mafsada) ina 
Msgresses the good (maslaha), it is evaluated as evil. Thee 


-{- 


ibited, hence the reason for its prohibition is clear. In cases W 


Second, the certainty and predictability in ‘a@dat do not concern 2ac 
and every ‘ada. Essentially they concern the universals of being (kulliy 
al-wujid), not the individuals. Hence if an individual deviates, this doe 


From the above it can be seen that in a fashion similar to his Vi 
on shari‘a, Shatibi believes in the continuity of only those ‘awa'id ¥ @ has not pronounced the prohibition, even though this 
Be 


are universal. The acceptance of their continuity is not only an ¢ a @tion is apparent, the people will act upon the supposition 
fact, but it is also necessitated by the requirement of a stable base for lav nal | aw established by the continuity of practice (‘ada) re | 
The ‘awa’id which accept change are more in number than those which é * 

immutable. Kharg al-‘ada is not a proper example of changing ‘adat 
in fact kharg al-‘ada is a breach of a universal ‘ada, and hence it happer 
seldom. Shatibi, therefore, dismisses kharg al-‘Gda as a serious objectior 
to the continuity of “ddat, as well as an example of change. 


Sha tibr's discussion of the relationship of shari‘a and ‘ada imp 
t of “change as well. The shari‘a can change ‘@da in certain cases; 
pe y rsa, but more important is the fact that when a change takes 
ithin an ‘ada, it also effects a change in the rule of shari‘a. A thing 
5 latively good becomes evil or vice versa; the shari‘a has to 


Shatibi classifies al-‘awd'id al-mustamirra, in reference to Shari‘ into 
accordingly. This takes us to Shatibi’s view of legal change. 


rr 
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daq) before the consummation of a marriage. Fourth, there is 


First we will discuss the aspect of change in ‘dda, then the problem of lega Mn, 
change will be dealt with. > resulting from the difference of considerations which are ex- 
| “Oe sts in question, for example, the difference in the criterion 


It should be noted here that in the usage of the term “change” Shatib  (bultigh) among various people, whether on the basis of puberty 
asis of age. Fifth, there is the case of irregular ‘awda’id which 


includes both ‘horizontal’ and ‘vertical’ senses of change. The forme 
is the change which a certain social practice, when it travels to othe Wlar “adat for some peoples or individuals, for instance a 
: Bi _ due to certain injuries, can no more urinate in the regular 


societies and countries, manifests itself in the differences of ‘adat. Th 
latter is the replacement of old ‘adat by new ones, or the development 6 he irregular manner of his urinating becomes an ‘Gda for him. 


these “adat by additions or modifications. For the* horizontal’ change hi 
term is ikhtilaf and for the ‘vertical’ he uses the terms “‘taghyir” ane bi ustrations of changing ‘awa@’id show that Shatibi admitted 
n <¢ ida i in both ‘horizontal’ and ‘vertical’ senses. This would then 


“*tabdil’’. te 
| ye ‘a insofar as it is related to ‘ada must also admit change. 


Beside al-‘awd@ id al-shar‘iyya which do not change, Shatibi divide 
al-‘aw@ ‘id al-jariya into two: first, al-‘awa’id al-‘amma, which do not char 
with time, place or state and second, those which change. In thef 
category, Shatibi mentions the ‘awd’id of eating, drinking, joy, sorro 
acquiring nice things, etc. The evaluation in these categories has bee 
established on the basis of the ‘awd’id of past generations; they hay 
never changed. In fact they are based on the Divine law in Creatic 


{law of nature]. 


a 


Atit fidiscusses the problem of change in shari‘a in at least 
The first aspect is that of the universal principles on which 
“is based and which underlie the Meccan part of the Qur’an 

Meiples are also called magasid al-shari‘a, and they never change. 


ie second aspect is that of al-‘awd’id al-shar‘iyya. As mentioned 
they are the ‘awd’id introduced or sanctioned by shari‘a. In 
to the universal principles, they are more specific and concrete 
w. According to Shatibi they also do not change. “Because,” 

plain: is, “they are among the rules of shari‘a. Hence they do not 
Ev ar if the opinions of the mukallafin (subjects of law) differ 


In the second category are the ‘awd’id such as the forms of dres 
styles of dwelling, etc., which change with time, place, and states. In thi 


category, therefore, it is not correct to evaluate ‘awd’id in absolute terms 0 
the basis of past experience. Even if there is found some external evidene ‘ 
: sm, it is not correct to change good into evil... For instance it 


which proves the continuity of such an evaluation, it must be kept in min 
that this decision of evaluation was made because of some external facto a rgued ee since the acceptance of the witness of a slave Is not 
not because of ‘dda itself. Similarly the decision of evaluation’ a f)the adat, hence it 1S allowed. . . If this were permitted 
the present cannot be carried on into the future, or to the past. : Beacute abrogation of the rules which are constant and 
reason for this temporal! limitation is the probability of change. !6 { im abrogation after the death of the Prophet is not 


Shatibi discusses five senses of this change.!7_ The first is exemp 

fied by the difference of social values, good (Ausn) and evil (qubh) 

For example, keeping the head uncovered is regarded as evil in eastefrt 

countries but not so in western countries. Second, there is the change 
that results from the difference of technological levels. This change 
usually takes place among various peoples (‘umam), but it also occurs withir 
one people, e. g. the differences of the technical vocabularies among men 
of various trades and professions. Third, there z the difference of acts IF 
mu ‘amalat (dealing with each other), like the ‘ada (custom) of receiving ¢ 


a ird aspect concerns those ‘awda’id which are either a means 
te cause (sabab) to the fulfilment of certain rules of shar‘‘a, like th 
spability to perform an act, the ‘awd’id about maturity, etc 
mediate causes (sabab) for the ‘caused act’ (musabbab), 

Iso commanded by the Lawgiver. Hence there is no difficulty 
them due consideration and accepting them as the basis of 

T 4 problem then is to ask whether the rules of shari‘a would 
basis changed. Shatibi replied in the affirmative, saying 
le of f shart‘ will always be in consonance with these ed sda 
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ngs t that the righteous ancestors introduced in Islamic law 
typ x _ The examples of this type are al-masdlih al-mursala 
ollectio on of the Qur’an etc... These are some of those things 
discussed in Prophet's oe nor were they enquired about. 
ce in social practice so that a cause for such an enquiry 


The fourth aspect is that of al-‘awd’id al-mutabaddila, the five sense: 
which have been mentioned above. Shatibi explicitly argues that the ru 
of shari‘a must accord with the changes in this category of ‘awdid. 


The fifth aspect concerns the legal changes which imply that cert 
matters are not covered by shari‘a and hence additional rules are requir 
ShatibI stresses here the need for further investigation. A certa 
hadith lays down the rule that ‘the matters on which the Lawgiver is silé 
are ‘afw (forgiven). This hadith admits that shari‘a does not cover evé 
thing. The hadith, however, renders the position of those jurists questic 
able who maintain that there is nothing maskit ‘anhu (where lawgive 
silent), because they claim that every case is either covered by thet 


(mansiis) or is coverable by analogy with the text. To avoid the conf Shatib Meemobteieveinthe legitimacy of every ihdarh. He 
with the above hadith, they explain that Shari‘’s silence can be reme lath occ 


occurs in shari‘a in three ways. It happens first because 
in a number of ways; for instance, by way of istishab, or by referring to neglect of the objectives of law. This is either ignorance of 
Shari‘’s explicit proclamations in laws revealed before Muhammad, 0 iat a id | to an understanding of the objectives, such as 
confining the interpretation of the text to the generality of a specific rabic language and its grammar, or it is ignorance of 
by disregarding its modifications if they are not mentioned immediate thems ves. 

after the ruling.2! 


ond instance, we may cite the category of ‘afw which ac- 
tibi falls between the halal (lawful) and the haram (forbidden). 

also proves that he not only admitted the possibility of 
rec by shari‘a, but also that they fall under the category of 
or indi ifference of the lawgiver).?3 


h aspect of change is what Shatibi calls ihdath fi al-shari‘a 


ond 1 : son for ihdath is tahsin al-zann bi’l ‘al, to decide the 
ling on the basis of merely rational speculation. A third 
wing one’s own desires in seeking the truth. In sucha 
minates and even conceals the true evidences and leads to 


ons 
J a6” - 


Shatibi goes into a detailed analysis of the nature of this silence 
He divides this silence into two types. First is the type of silence wher 
there was no immediate cause for issuing a command and hence th 
Lawgiver did not say anything. Second is the type where sucha cau 
existed but the Lawgiver still kept silent. Quite naturally, the second typ 
is a form of prohibition. To interpret this silence as absence of rulir 


iS one aspect of the ihdath. Ihdath can occur in all subjec 
would thus lead to introducing a bid‘a. : 


ari‘a, while bid‘a, according to Shatibi, is limited to certal 

lis distinction requires a rather detailed analysis of Shatit 
bid‘a ‘ 

The first type is what can be properly called “‘silence”. Because ¢ - 

its obvious significance, Shatibi’s explanation on this point needs to be 


quoted in his own words. 


One of them [the aspects of silence] is, that he is [found] silent because there 
was no motive (d@‘iya) that necessitated any [ruling]... For instance the 
events that occurred after the (death of the) Prophet. They certainly 
did not occur in his lifetime and hence none can say that the Lawgiver said 
nothing about them, even though they occurred. They took place later 
and hence the people of sharf‘a were obliged to examine those events 


and to execute them according to what had been established as universal 
principles. 
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aie pin the utmost toward obedience (ta’‘abbud) to Allah.29 


| oo id definition replaces the phrase ‘in order to strive. 
win, Y qualifying clause: “‘with the same intentions that Shari* 
BID‘ : 

) | fore goes further to clarify the qualifications included in the 
is is relevant to note some of these qualifications. The quali- 
igion’ (din) is significant because according to Shatibi “‘if this 

Wation belongs to dunyad (mundane matters) exclusively, it 

ta bid’a.” Examples cited are innovations in crafts, in plans 
ic.2* The qualification of ‘innovation’ excludes those matters 
§ their bases in shar’. 


s. 


Shatb!i’s book al/-/ ‘tisam is specifically designed to discuss the pro 
lem of bid‘a. We need not go into the details of his arguments; what co 
cerns us here is to discuss bid‘a as a legal change and the problem off 
legitimacy. 


ShatibI vehemently condemans did‘a on more than nine cron 
His reasons for condemnation can be summed up by saying that s§ 
shari‘a is complete and final, anyone who innovates, commits, among otk Shatibi is admitting that the intentions of the innovators 
sins, two grave errors. One is the implication of equality or rather supe } themselves, but he implies that they misunderstood the pur- 


ority to God, the original Lawgiver, because the promulgation of 6 bic laria. Shatibi does not equate bid‘a with heresy only because 
implies that the innovator Knows more than God about shari‘a. Secone thine. The key terms in this respect are ‘intention’ and the 


he relies more on human reason and desires than on the intentions of tf erstar ding of the purpose of shari‘a.’ How is this right under- 
Lawgiver.26 | t 2 judged? 
ne ‘respect right understanding means correspondence of both 
condemnation of any and all legal changes. Not only would such a con an d acts with the purpose of shari‘a. Shatibi elaborates the 
clusion not conform with his views discussed above, but it would also gi ¢ nip of intention and act to the purpose of shari‘a, by describing 
a wrong idea about Shatibi’s understanding of the concepts of bid‘a ant . tion First, if the intention of an act and the act itself conform 
ijtihad. : P Brpose of shari‘a, the act certainly is valid. Second, the ac 
dif the act and the intention do not conform with shari‘a. nird 
| th are the cases where one of them (the intention or the a 
1 s anc i the other does not. Shatibi makes a distinction; if 
sonforms and the act does not, it is to be called bid‘a. If the” 
but the intention does not, the act belongs to the category 
MOC isy.32 : 


; 
dh 
N 


alification of ‘intention of similarity with shari‘a’ is also 


Pn, 
ou J 
ar : 
3 
x 


Shatibi’s condemnation of bid‘a cannot, however, be taken 


Shatibi explains that etymologically bid‘a comes from bada‘a whi 
means to invent something new, the like of which has not existed. 
a technical sense, however, this ‘“‘new-ness”” and “invention” is only 1 
reference to shari‘a.27_ In reference to shari‘a human acts can be of three 
kinds: required, prohibited, or voluntary. The category of prohibitec 
actions is governed by two considerations. First, simply that it is prohi- 
bited by law, second, that it literally opposes the rules of shari‘a. It is 
the latter consideration to which the technical sense of bid‘a pertains.28 


,.+ 


nasalih al-mursala illustrate the type of new things where the inten 
c Se act both conform to the purpose of shari‘a.33 An exz nple 

Shatibi gives two definitions of bid‘a. The first is a definition that ¢ is the levying of new taxes in additon to those prescribed in 
does not include ‘adat; the second includes both ‘ibadat and ‘adat. The The conformity of the act with the purpose of shartl’a and the 
first definition is as follows: ni r this case show the right understanding of sharl’a, and further, 
=nt ion does not conflict with the objectives of shari‘a. 


fact it is this conformity of al-masalih al-mursala with the magas 
a th _disassociates them from bid‘a. Shatibi disagreed w th t 


A way (tarlga) of innovation in religion (din) that resembles the way of 
Shari'a (tudahi al-tarigat al-shar‘iyya) and which is intended to be followed 
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ah 


jurists who identified al-maslaha al-mursala as bid‘a.34 To him the two wer the ¢ amples of the last type of new things: taxes levied on 
compeltely opposed to each other.35 To refute such views he argued th SE Cl ic proportion and amount that resemble zakat; use of 
first of all the jurists are not agreed upon an exact definition of al-maslah ng hands with ’ushna (potash); erecting lofty buildings, etc.44 
al-mursala. Even Ghazali expressed two different views on this point. . 
Secondly, Shatibi explains, al-mundsib al-mursal (synonymous with @ 
maslaha al-mursala in Ghazali’s terminology) which is neither specifical 
supported by the legal text nor is it rejected, is not a bid‘a. On the con 
it is supported by the existence of the genus which is common betwee 
al-shari‘a and al-maslaha al-mursala, and, furthermore, this genus 
considered valid by shari‘a. Its validity is not based on a specific evident 
but on its consideration as a whole.37 


such distinctions as above, in various types of ‘new things’ 
Ww, had made the concept of bid‘a both confusing and contro- 
ju rists who would accept nothing new in Islamic law rejected 
Utely. Some jurists maintained a broad distinction between 
1 bic a. Scholars such as Ibn ‘Abd al-Salam and Qarafi have 
bid‘ ‘a into five categories corresponding to the five categories 
lation: obligatory, recommended, indifferent, reprehensible 
jen.45 Shatibi regards such a division as meaningless and irre- 
fith the exception of those bid‘a mentioned by these scholars in 
° ‘reprehensible’ and ‘forbidden’ the others are not bid‘a 


Shatibi illustrates al-mas4lih al-mursala with ten examples. Amor 
them are the following events from Islamic legal history: the collecti 
of the Qur’an; determining the penalty for using intoxicants; allegiar 
to a less qualified person for an office in the presence of a better qualifie , 
one.3% He finds three elements common in all the ten examples. First ibi r ined the meaning of the concept of bid’a and made it 
the element of suitability with the objectives (magdsid) of shari‘a? by clarifying his terminology and fitting it into a proper 
Al-masGlih al-mursala do not conflict with the fundamentals or with tf cf les philosophy. He showed that the bida‘ are of two kinds 
evidences of shari‘a. Second, they are rationally intelligible. A/-masali Ee (absolute) and, *idafiyya (relative). Al-bid‘a al-hagigiyyais 
al-mursala do not belong to ta‘abbudat because the latter are not ration S not proven by any shar‘i evidence like the Qur'an, Sunna, 
ally intelligible in detail. Shatibl gives more than ten examples & eat le basis of reasoning, neither in general nor in par- 
prove this point.4° Thirdly, al-masdlih al-mursala refer to the followir Lbic d‘a al-idafiyya is that which touches upon both aspe ' 
principles: protection of (human) necessities; removal of impediment t it is connected with shar‘i evidence: in the other it is not 
which are harmful to religion; and protection of an indispensibl ike latter aspect that it is bid‘a.46 
means to the end of law.4! 


common point in the two definitions of bid‘a given by Sha 
ition of the innovator to equal the Lawgiver. Obvio y 
point can be taken as the essence in Shatibi’s concept 

Vat according to Shatibi, however, are only those wh 
re 5: . Shatibi argues this point in two ways. First” 
sis of his opponents who maintain that were innoyatio 
‘iba dat, it would also be possible in ‘adat. Furthermore, there 
number of ahddith which predict the occurrence of ney 
ater periods which proves the possibility of bid‘at. 


Shatibi, thus, shows that the acceptable masdlih cannot be equate¢ 
with bid‘a and that they are not limited to the category of ¢aruri, as som 
jurists have maintained; they cover other categories as well. In fact, thi 
above explanation of al-maslaha al-mursala conforms to Shatibi’s concep 
of maslaha which is of fundamental significance to his doctrine of magasia 
al-shari‘a. 


In the case of ‘ibddat the intention of similarity with shari‘a leads 
to an extension of the sense of ta‘abbud. For instance, in Shatibi’s period 
the practice of chanting the names of God (al-dhikr) in congregation 
was considered obligatory.42 Such an intention is absent in the 
innovations in ‘ddat. Nevertheless wherever this intention (of similarity) 
is absent in a new thing, even though there be similarity in actuality, 
such a new thing will not be regarded as bid‘a.43 Shatibi gives the 


tibi dispels this objection by saying that the dispute is not 
ossibility but about the actual occurrence of bid‘a in ‘adat; 
argument of ‘possibility’ is not valid. As for fF ith ons 
the argument is misleading. These particular — 
all of nese changes bid‘a, and moreover, these matters 


» toe 


_ 
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condemned there because they are innovations. Shatibi continues by yya, obey the laws of takwin necessarily, but those acts which be- 
saying that were every new thing in ‘adat regarded as bid‘a, then every ‘irada al-tashri‘iyya necessarily need man’s intention and volition 
change in matters such as eating, clothing, speaking, etc., would stan gience. “Awa’id which cover habits of an individual and in reference 


condemned.47 He sums up his argument in the following fashion: J pra btices Of the community in conformity with the laws of nature 
u-wujiid) resulting from al-irdda al-takwiniyya provide the 


linistic element that stabilizes the function of a social as well as a 


is condemned then everyone who differs in this respect with those Arabs stem. There are, of course, some deviations (khawariq) from this 
who were in contact with the companions of the Prophet... will be consi- Uity of “awa’id, but these deviations establish (rather than refute) 
dered as not following them and hence deviating from the right path. for of stability. Such ‘awa’id as continue to occur are called al- 
This is quite difficult to accept.*® al-mustamirra and the rules of shari‘a have their basis in this 


iD Sy 


awa ‘id. 


There are ‘awd'id which change with time, place and persons. If every change 


The implications of the above statement are fundamentally impor 
tant for the question of legal change. Shatibi, here, is saying that ther 
are large areas of life — in fact everything except ‘ibddat — where t 
concept of bid‘a does not apply. The implication is that shari‘a doe 
not control these areas of life or at least does not control them in the sam 
sense as it controls the relations between man and God. 


The connection of shari‘a with the recurring ‘awd’id makes possible 
ir’a@ to be eternal and continuing. The eternity of shari‘a does 
iginate from the continuity of ‘awd’id, in the sense that the concepts 
Mes Of shari‘a become eternal because of these ‘awd’id. In fact 
/forms the ultimate basis which are abstract, universal and general 
hus, is believed to be unchanging. The continuity of ‘awa’id makes 
. uali tation of these ultimate bases possible. 


Shatibi’s second manner of argument against including “ada 
among bid‘at is the consideration of ta‘abbud. As mentioned earlier, from 
the viewpoint of shar‘, acts of the mukallafin are of two kinds; ‘adat and 
‘ibadat. It is generally agreed that ‘ibadat are ta‘abbudi, but there is dis 
agreement whether ‘@dat are also ta‘abbudi. Shatibi defines ta‘abbudt 
as “that the meaning of which cannot be rationally understood from the 
act itself’. Matters such as ritual cleanliness, prayers, fasting and pil- 
grimage are all ta‘abbudi. Matters such as those whose meanings can be ra 
tionally understood and whose goodness or badness can be known are 
‘adi. Examples may be seen in the acts relating to sale, marriage, lease 
and punishment for crimes. It is in this sense that ‘@dat are not ta‘abbudi, 
and hence the term bid‘a is not applicable.¢9 


St atibi clarifies that human reason alone could not discover these 
te bases, hence this knowledge was revealed in two ways: on th 
nd it was instituted in ‘awa’id, and on the other, it was reveal 
h she ai‘. Human reason was led either to total laxity or to shee 
jinism in its attempt to discover these ultimate bases. Consequentl 
tion of shard’i‘ was necessary to save man from such extremes 
ng aside the question of how the revelation of shari‘a differec 
he attempts by human reason in this respect or how far it is a 
of any role to human reason, what is notable here is Shatibi’s 
ipt to explain that shari‘a aims at the good of mankind. And that 


In the light of what has been said so far, it is possible to recons 
ood is judged in relation to and on the basis of ‘awa’id. 


Shatibi’s theory of social and legal change as follows. 


With the exception of universal principles, the ‘awd’id are, however, 
os ey 0 change. Sharl‘a is based on the unchanging principles of 
d, which are thus called al-‘awa’id al-shar‘iyya. Nevertheless the 
dv hi 1 belong to human beings (al-‘awd’id al-jariya bayn al-khalg) 


One finds a significantly elaborate conception of social as well as 
legal system in Shatibi’s thought. The conceptions of these systems emerge 
from Shatibi’s analyses of ‘awa@'id and shari‘a. It must, however, be noted 
that Shatibi sees both of these systems originating from one source, God. 
Yet as they represent two different levels of Divine Will, they do not func- change. Since shari‘a governs these ‘awd’id as well, it must respond 
tion in the same way. ‘Ada represents the level of al-irada al-takwiniyya, | Set anges. The mechanism of this response to social pracices give 
where man has no choice but to obey the rules. In sharl‘a, obedience o legal systems. ull 


depends on man’s choice. Human acts insofar as they belong to al-irada - | 
Shatibi illustrates some of such changes. The legal system face 


7 
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sequently, the Qur’an being the last and complete revelation, 


type of change when an individual, coming from a different social system iithat man needs. Hence there is no need of extension of 


becomes the subject of another legal system, or a legal system is introduced 
where a different social system is in function. Obviously this char 
does not affect the fundamentals as the ‘awa’id on which shari‘a is based 
are universal. Nevertheless this change requires to be accommodated 
in order to maintain the stability of the legal system. The seconc 
type of change occurs when the old practice no longer satisfies human 
needs, or when some new elements either from without or from withir 
are introduced. Yet another type of change is introduced when socia ¢ the human reason is considered incapable of discovering the 
practices or institutions come into conflict with each other or with the yet as he will be no more revelation of shara’i‘ after the Qur'an, 
purpose of law; this conflict may arise from a clash of personal interest yn di m ands that some system must be evolved to respond to the 
or because of certain new developments in society. Whatever the cause nd to extend and apply the rules of law. According to Shatibi 
the change in a social system takes place in such a manner that it require ieved through the institutions of futyad and gada’. 

the legal system to respond to these changes. | ; 

e process of legal reasoning through which a muftfi responds to 
lange in the framework of the legal system is called ijtihad. 
bt Simply a process of adaptation of legal theory to social changes 
Haims at a rational attempt to accommodate the change and still 
I¢ continuity of a legal system. 


4 
- 


yond what the Qur’an prescribes. Shatibi regards such an 
S bid‘a which is to be condemned. 


© “‘ibadat are not rationally intelligible, the ‘adat are. More- 
in the Quran, an ‘il/a is mentioned in case of ‘4dat which means 
not only considers them intelligible, but also extendible. 


The need to respond to social changes is essentially the result of th 
aim of the legal system at its own as well as at the stability of the socia 
system. Since the possibility of change is unending and the rules of la) 
are limited, it is out of this necessity that the legal system is organized 
on rational basis both in its principles and methods, so that it is mana- 
geable by human reason. According to ShatibiI since human reason alone 
cannot achieve such organization, shari‘a has provided men with 
general guidelines. Among these guidelines some can be tested in social 
practice and some not. Those which cannot be tested are ‘ibddat anc 
they are to be obeyed as such. Of those which can be tested and which 
are rationally intelligible are ‘ddat. The latter constitute the majo 
area of human acts. Since it is possible to rationally organize the ‘adat 
the shari‘a has left the details to be worked out by legal reasoning. 


The Islamic legal theory, insofar as the principles are concerned, 
has been revealed in its entirety in the Qur'an. Shatibi divides the inju- 
nctions of the Qur’an into three categories: First the injunctions declaring 
lawfulness of things, second the declarations of prohibition and the third 
category is ‘afw which refers to those situations that are not covered by 
shari‘a. Such situations will be decided by leagal reasoning, the guidelines 
for which are provided in the other two categories. 


The decision about the situations not covered by sharI‘a may mean 
application of established rules or it may mean extension of these rules. 
Shatibi does not accept extension in the case of ‘ibddat, but only in ‘adat. 
The reason is that in “ibddat it is only God who can decide what is good for 
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istics and qualifications on the basis of which a wit- 
pically described as ‘ad/ is the function of a mujtahid. In 
aiuate this qualification in case of a particular witness ijtihad 
a faglid cannot solve this problem, because this process of 
San mever end. Every new case is unique in itself in this 
U1 h trmore, shari‘a does not pronounce its rulings to cover all 
cases. individually. The rulings of shari‘a are general and 
} that they can cover any new cases which are infinite’. 


For a better understanding of Shatibi’s discussion of ijtihé 
we need to consider a few technical details first. ’ 


a, 


A new case may either be provided for in the body of the rules a 
law or not. Further, this provision may either be implicit or explici 
An implicit provision may either be in form of general rules or in the fort 
of permission derived from the absence of any prohibition. The nee¢ 
and method of legal reasoning both depend on the nature of these provi 
ions. In some cases ijtihad may be continuously needed, while in othe 
cases it may not be necessary.5° 


is because of the above reasons that Shatibi regards this type 
@s evercontinuing. If one admits the discontinuity of this 
le makes the application and extension of the rules of shari‘a 
jle.56 Human acts never happen in the abstract, they always 
oncretely and as individual cases. If this type of ijtihdd discon- 
ie obligations of shar/‘a will exist only in man’s minds, and not in 


ed, ™ py }* 
_ 


The dependence of the method of legal reasoning on the legal pro 
vision means that to justify the validity or invalidity of the new case it needs 
to be examined in reference to these provisions. This justification is exe 
cized by demonstrating the correspondence of the essential elements in the 
new case with the basis of the legal provision. These bases which are tahid relies more on tagwa (piety, prudence) and hikma (wisdom, 
called mandf, may be explicitly known, or can be discovered by further eason).5? 

ijtihad. ; 


| | NOIH AL-MANAT 
Shatibi divides ijtihdd in reference to these mandf, into four types. = 


as 


JOIO AL-MANAT AL-KHASS 


Thi ptype is different from the first one, as it concerns ashkhds 
fails) of a rule. This is more detailed and particular. For this 


ie 


[The refinement of the basis of the rule]. 
1. TAHQIQ AL-MANAT AL-‘AMM a 


. 


Bis type concerns those cases where the proper qualification 
iS mentioned in the text of the ruling but in conjunction with 
1eT matter; the task of separating and refining this qualification is 
dy ijtihad.59 Shatibi further explains that this type does not concern 
he method of giyds, but is rather a type of ta’wil al-zawd@hir (interpre- 
yn of the literal sense).6° In a certain sense it also belongs to wh | 
ibi calls al-ijtihad bi’l-istinbat (reasoning by inference),6! 


[General verification of the basis of the rules of shari‘a.] 


In this case, the rule (Aukm) in its shar‘I precept (mudrak), as 
its basis, 1s already established. The function of the mujtahid is to 
verify the application of these general bases in the subjects of law, but 
still in a general and universal sense.$ ! 


In other words the basis of the legal provisions are examined so as 
they are applicable to all the mukallafin. The generality, here, is further 
explained by Shatibi to mean that this type concerns anwd‘ (species, types) 
of mukallafin, and not the ashkhds (persons, individuals).52 It is called 
“general’ to distinguish it from the second type of ijtihdd, which is specific. 
Shatibi illustrates this point with the shar‘? ruling that requires a witness 
to be ‘ad/ (just). The general and broad meaning of ‘ad/ is known, but to 


TAI HRIJ AL-MANAT 

[Deduction of the basis of the rules]. 
pt. 

This type refers to the text of a ruling where mandj are 
ientioned. The mandat are found through the process of deduction. T 
aethod is also called al-ijtihad al-giydsi or reasoning by analogy.62 _ 


a 
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found any similarity, it must not be confused with the technical 
logicians. 


Shatibi maintains that among these four types, the first is ever con- 
tinuing,¢3 but the continuity of the other three depends on their need. 
The reasons for the continuity of the first type have already been noted. 
Shatibi explains the need of continuing the other three as follows: : he closest logical figures of syllogism to the method of ijtihad 
is igtirdni (syllogism by coupling or combining two propositions) 
if (syllogism by exclusion).7! Shatibi quotes the Maliki jurist 
Jalic al-Baji (d. 1081) who rejected logicians’ claims that there 
¢ a conclusion without two premises, and, referring to figh, argued 
| Po yssible to conclude from one premise only.72 


The new events which were not known in the past are very few, in propor- 
tion to those which have occurred in the past, because of the expansion 
of the body of rules due to the investigation and i/tihdd of the preceding 
jurists. It is therefore possible to accept their decisions (ftaglid) in the 
major part of shari‘a.®4 


The need for ijtihad was often justified by the jurists by arguing on 
the basis of khilaf. In other words if the opinion of scholars differed on 
a certain point, the case was considered open for ijtihad. For Shatibl 
this implied khilaf in shari‘a, which he vehemently rejected. He main- 
tained that in its basis shari‘a has unity; khilaf is neither intended to exist 3 ig ao ‘ie it ivy Brey Rae pC pe ae 
nor to perpetuate.65 Hence khilaf in this technical sense is not sufficient ethe Quran, or that of hadith, or kalam, they are not considere 


to justify continuity of ijtihad.66 What justifies ijtihad is the absence of No a ecessary. In fact, a mujtahid can justifiably accept the conclu- 
rules to cover new cases C ched by these sciences as mugaddimdat (premises, foundations) 


i ‘in the light of this explanation that Shatibi rejects the require- 
a knowledge of the rules of logic for shar‘i purpose,?3_ whereas 
ge of the Arabic language and that of the objectives of law is con- 


In reference to legal material required for ijtihad, Shatibi finds in 
ijtihdd three processes. One that depends on inference and deduction and 
hence is connected with written legal material. For this type a knowledge 
of Arabic language is inevitable. Shatibi clarifies that he does not mean 
the knowledge of grammar, syntax, etc., but rather a knowledge of Arab 
usage.67_ The second process of ijtihad is that where it is not directly con- 
cerned with the text, but with the law itself. For this process of reasoning, 
one requires a grasp on ‘ilm magdsid al-shar‘ (the knowledge of the purpose 
of law).68 In reference to the above-mentioned four types of ijtihdad, 
the present process is particularly relevant to tahqiq al-mandt and takhrij 
al-manat. 


[he above analysis of ijtihad shows that Shatibi saw it as a process 
sting the legal system to social changes. What distinguishes his 
t of ijtihdd is his outlook as a jurist. He looks upon ijtihad as 
ary process but neither open to everyone nor at all times. It 
d only when it is needed. Taglid for him is not a theological 
It a practical necessity in a legal system. | 


from the above study of Shatibi’s concepts of ‘ada, bida at 
t may be safely concluded that there are elements of continuity an¢ 
n slamic legal theory provided by these concepts. For a genera 
or of our study we better proceed to next chapter which summa 


i i i 1€ CF clusions thereof. 
The third relates to deductions which require neither of the above y entire discussions of this study and draws con 


types of knowledge.69 This process is, in fact, the application of the 
verified mandf to specific cases. Consequently in this type of reasoning, 
two premises are involved; first tahagquq al-mandat (investigation of the 
basis of ruling) and second tahakkum (decision).7° Shatibi explains further 
that the method of deduction of conclusion in ijtihdd is quite different 
from what is followed by logicians. The premises here do not mean the 
formulation of propositions in accordance with the figures (ashkdl) of 
syllogism known in logic. Nor does ijtihad depend upon considerations 
of syllogism, such as tandgud (contradiction) and ‘aks (conversion). If 


Nec 


17. 


31. 
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tibi, nere, re fers to Malik whose reliance on masdalih mursala is strongly criticised 
othe ag ists ts. S Shatibi defends Malik in the following manner 
Ma {Alik adhering to the principle of not applying rational’ explanations in 


NOTES natt f *ibadat ‘revolves entirely around his [approach to] stop at the limits 

pres od by Shari‘a, {and thus] disregarding what mundsib requires...[This is] 

Al-Muw4afaqat, Vol. Ul, 281. | 1 cont ae iction to ‘ddat which are governed according to suitable reason 
Ibid., 279. | : ma‘nd | al-mundsib) which is evident to human reason (‘uqil). He employed 
Ibid. xity L stirsal) with self-confidence and with deep insight in reasoning by 
Shafibi uses both ‘dddt and ‘awd’id as plurals of ‘dda. Etymologically, some lin- n a laha ...(He employed this laxity so frequently] that the scholars often 
guists claim that ‘awd’id is the plural of ‘d’id and ‘d’ida (something that re-occurs), condemn him because of this laxity. They imagined that Malik threw off 
I aa ake [of Shari‘a] and opened the gate of law-making. How far is it 


and ‘adat is plural of ‘dda. This distinction is, however, generally disregarded. 


In Shatibi’s use of ‘awd’id there is some indication that he uses ‘ddaz for those legal [fro n truth] 1” Al-I'tisam, p. 113. 


acts which are opposite to ‘ibddat, and ‘awd’id for habits, customs, etc. But this d.p.1 115. 
distinction is not consistently maintained by him. is - i 
; ese 7 alé 

2 ree 

Ux a 


Ibid., Vol. TI, 280. l., P. 


Ibid., Vol. If, 297. The examples of eating, drinking, etc., are given to illustrate 9-110 


‘ada. E DP. 2 

Ibid., Shatibi gives the examples of variety of ‘dda in different forms of dwellings “Ep u = , : sae nh: . 

on p. 307, he gives the examples of customs in pre-Islamic period to illustrate “or ins stance, Shafibi explains, Shari‘’s prescriptions about cleanliness from 
‘Ada. | an exc ‘cretions are not rationally uniform. In case of urine and stools one is 


d or aly to wash certain parts of one’s body, (i.e. ablution), but in case of 
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SUMMARY AND CONCLUSIONS 


dian society in the fourteenth century underwent certain very 
manges. These changes were both multidimensional and 
1 for the Granadian legal System; they affected the oplitical, 
sonomic and legal structure of the society. 


n Muhammad V al-Ghani Billah’s reign (1354-59, 1362-91) was 
Positions, intrigues, and assassinations, 
litica ‘stability to the kingdom by making himsel 
ut ruler. The Sultan secured his independence 
al p wer of the offices of Shaykh al- 


= 


ith d He eventually 
f an absolutely 
by weakening 
Ghuzat, Wazir and Oddi 


{ 
f 


j 
sAe7 


| ening of the office of the Qadi al-Jama‘a affected the poli- 
of the fugaha’ in general. The fugaha’ as a political and social 
Very powerful. They held most of the administrative Offices, 


» they were the Principal authority in religious matters and they 


HE institutions of learning. In addition, they were responsible 
Minis ration of a considerabl 


y large amount of trust property, 
= dec ine of the political power of the fugaha’ began with the Sul- 
aNmanoeuvres to becom: independent of the fugaha’. There 
=~! Of factors which facilitated the Sultan’s success. One of 
the introduction of the state-controlled madrasa system of 
n Gays of the Sultan’s father. Despite the opposition of 
t © madrasa System had succeeded and had been gradually 
tugaha’ dependent on the Sultan. 


5 
he 


, wa 
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The second factor was the penetration of tasawwuf and sifi tarigas 

into Granadian society. The Sultan had bestowed his favours on the 
siifi shaykhs because the Berber mercenaries who constituted the armies of 
the Sultan were followers of the sifi shaykhs. To weaken the power 
of the shaykh al-ghuzat and of the fugaha’ and to raise his prestige among 
these mercenaries the Sultan would eagerly patronize fasawwuf. Further- 
more, the siifi life, being simple and pious, appealed to the people at large, 
who compared sifi life with that of the fugaha’ who lived in an aristocrati¢ 

style. The rise of the farigas which undermined the religious and legal ; 

authority of the shari‘a was a real threat to the fugahd’. 


the rulers in these countries. Strong trade pacts among 
2s assured the safe transit of merchandise. 


ffec s of the above-mentioned developments were very far 
or the legal system in Granada. New commodities and ideas 
j exchanged. New forms of transactions had emerged. The 
ry i i to accommodate all these changes into the system. The 
stem was not adequate for the new circumstances. The 
ce a the legal system was recognized by Ibn al-Khatib in his 
notaries and their outdated legal practice in regard to legal 
Fie iroa contradictions of the system were exposed under 


The above political and religious changes were further solidified by AL OF | ai changes. An indication of these contradictions is seen 
other factors which brought certain fundamental changes in the economy . itrov over the demarcation of the functions of the mufti 
of Granadian society. Due to continuing loss of territories to Christians, Gi, 


rit nf: 


agricultural land in Granada had become scarce. Furthermore, the Mus- 
lim emigrants from Christian Spain, and the Berber fortune-seekers from 


ich v as the milieu in which Shatibi (d. 1388) grew up in Granada. 
Africa were adding to the already over-grown population. 


ing in figh brought him into touch with these problems quite 
Consequently pe EOF} STE ; 
| | iis career. Later, he actively participated in discussions and dis- 
every possible piece of land was being used for agricultural purposes. 


| | | vith 1 other scholars on the problems arising out of the social 
Thus, new forms of agrarian property, new types of agrarian partnership 


and the practice of hired seasonal labour had become popular. r '* ntioned above. Quite early on he realized the inadequac a 


zmin Granada. The centre of his interests were the prob dlen 
ts amic legal theory and particularly the devices that th 
gaha’ had used to adapt Maliki legal theory to accommodat 
- One such device was that of murda‘at al-khilaf. By a 
er rs. = of laws as fact, the Maliki fugaha’ came into possessio 
ice to accommodate new social practices. For Shatibi, 
rsity of laws meant negating the very basis of law. On r10l 
thi other problems, he wrote to Maliki scholars in Ane alu 
- After a long search and investigation, he expounded h nis 
e sagisid al-shari‘a. He examined the traditional legal theor 
of this doctrine. The result was his book al-Muwafaqat 


t um - 


To add to the complexity of the economy, the Granadian treasury 
owed to Christians and to the Berbers huge sums of money which were to 
be paid in cash. Hence state revenues had to be collected in cash. In 
addition, a number of new taxes were introduced. Since this economic 
situation affected the gold and silver reserves in the treasury, a copper 
dinar was introduced, probably as a devalued currency. 


Local crafts and industries supplemented agricultural production; 
but by this time they had naturally become of prime importance. In the 
Kingdom of Granada, silk was the most profitable export industry. The 
Italian silk industry had, however, reduced the demand for finished Grana- 
dian products in the Mediterranean market. Now, raw silk was more in 
demand. Hence the Granadian economy was geared to such demands. 


5 4 it + had expected, al-Muwafagat was not welcomed. He 
a heretic. Alluding to a number of Shatibi’s actions in his 
his opp onents condemned him as an innovator. He defended 
uinst the ; charges by writing his other book al/-J‘tisam in which 


The Mediterranean trade had also developed rapidly. To meet 
the demands of Italian manufacturers, raw materials were imported from 
Africa and Spain. Granada, being connected with Malaga and Almeria, 
was situated on one of the very significant arteries of trade that linked 
North Africa with the European countries, The significance of trade was 


> 


he conce cept of bid'a. 


at 
pari ing is awa Shatibi had further actual expe perience 
f 1 legal theory to meet the challenge «* =~ * 


ae 
‘= 
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We have seen above that out of 40 queries that we have examined, 34 were” 


Shatibi found that the methods of analogy and 
of borrowing from other schools of law in the name of murd‘at al-khilaf 


related to social changes. 


was not sufficient. 


The insufficiency of the provisions of Islamic law and the methods 
of Islamic legal theory to cope with rising needs were more conspicuous 


in the area of contracts and obligations. 
especially in trade and commerce, demanded freedom of contract. 
Maliki fugaha found it difficult to respond to such demands. 


forms of contract had become highly complicated. The older framewor 


of contract in Maliki legal theory, which still operated on the legal fiction 


of shirka fi'l-zar“ derived from the early Medinese practice of agrariar 


partnership, did not provide sufficient analogies to new kinds of contract 
The Maliki fugaha’ 
tried to solve these problems by adhering to the method of analogy through’ 
various devices, but the search for particular precedents to particular cases" 
A number of fugaha’ were forced to fall back on) 


which were different both in form and in nature. 


proved unsuccessful. 
the original Maliki genera! legal principle of maslaha. 


ShatibiI also had the same experience in preparing his /fatawda. 
He too had to refer to principles such as fashil, maslaha and ‘adam haraj. 
He, however, realized that he could not apply these principles indiscri- 
minately to all areas of social and legal change. 


tasawwuf, a number of new rituals had come into social practice. He 


regarded these rituals as bid‘a and rejected them. The need for such } 
distinctions impressed upon him the significance of investigating the aim 


and purpose of law, the nature of legal obligation, and the method of legal 
reasoning. 


Shatibi found the principle of maslaha to be the essential point at 
which all the enquiries about the nature and purpose of legal obligation, 
social and legal change, and the method of legal reasoning converge. At 
the same time this principle also provides the basis of the unity that under- 
lies the diversity of rules in Islamic law. 


The principle of maslaha, as a legal concept, however, has not been 
a simple concept in usi#/ al-figh. Various theological, moral, methodo- 
logical and more recently sifI conceptions of maslaha had posed serious 
difficulties for the use of maslaha as a principle of adaptability. The 


Growing economic activilies, 
The: 
The new 


Under the influence of 
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| of causality in God’s actions made it impossible to analyse 
ds on the basis of an ‘iia. 


"he sifis denied anything that implied any pleasure for the lower 
Their emphasis on wara’, zuhd and ikhlas rendered maslaha simply 
in personal desires. 


indu zs : 
thodologically, according to traditonal jurists, maslaha provi- 
probable basis of reasoning if it was not supported by a specific 
Tr aditionally maslaha was classified from two perspectives. 
wpoint it was divided into daruri, haji and tahsini with the last 
From the other angle maslaha was divided into 
uleha@’ and mursala; as the first two were in fact covered by the 
isles only maslaha mursala which remained to be discussed. 
ly the discussion of mas/aha was reduced to a consideration of 
ala. It is evident that ShatibI’s analysis of maslaha keeps 
ul criticism of maslaha in view. The first thing that emerges 
analysis of this concept is his stress on human needs rather than 
ng s in sly a Divine prerogative in the absolute sense. From 
def finition of mas/aha and its characteristics and from his discus- 
| e > aspects, it becomes clear that the essential element in the 
ah slaha is consideration for and protection of the necessities — 
life in this world and in the hereafter. _ 
‘ . 
tibi peccepts the traditional division of maslaha but rejects th 
s on their validity. He finds Adji and tahsini types of maslah 
ap err sntary and to act as protective zones for the ¢gar#ri type. 
are indispensible in this sense. He does not seem to accept the 
ision _however,. The term maslaha mursala is seldom used in his 


in of maslaha, and when it is used, it does not differ in meaning 
laha. 
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his analyiss of the concept of maslaha, Shatibi established certain 
is tc clarify the confusions that had gathered around this con- 
anz ae the implications of ta‘abbud, huziiz, and mashagga 
he cidate the concept of legal obligation. He refuted the sift 
Biaconins of the huziiz was an essential meaning of 
d that ta‘abbud has two senses; one to obey \ vithout 

2/Te ASC ee eriiditying! obligations and ne rm 
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fi. 
; ” - 


to the intent of the Law-giver. Shatibi concluded that the first 


ta‘abbud is applicable only to the ‘t%ba@dat which he distinguished fror 
The other sense was applicable to the entire body of legal oblig 
‘al 
or ma‘ani in “G@dat. Ta‘abbud in the second sense means to obey the explic 
He further explained that ta‘abbud in the technic 


a 


‘adat. 


tions. Obeying the intent of the law-giver meant to regard the sca 


meaning in ‘ibaddat. 
legal framework means that the area of ‘bdadat cannot be extended fi 
than what has been revealed by the Law-giver. 


- 
i ae 


ShatibiI answers the theological objections to maslaha by pointi 
the confusion that had resulted from not distinguishing between two ley 
of the Divine Will. Divine Will at the legislative level does not oper 
in the same way as it does at the level of the Creation. The legislat 
will allows man’s freedom to act and holds him responsible for his ac 
Human freedom and responsibility logically require that the Divine Cor 
mands must be within man’s capability to comply with them and, furthe 
that they must be intelligible. Intelligibility refers to both the ling 
and the rational aspects of the commands. Thus the factors of respons 


: 
5 


’ 
5 


bility, intelligibility and rationality taken together, necessitate that Divine 


= 


Commands should be based on an explicit or implicit ‘i//a, so that they 
can be understood, generalized and extended to like situations. Ash‘arij L : 
ists, in order to defend God’s Omnipotence. were forced not only to deny 
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fo faslaha shar ‘iyya as a legal obligation takes into account only 
mg aspect which is pure and simple, unmixed with mafsada. 


Shi tibt’s understanding ‘ada and shari‘a are very closely connec- 
° gh both are willed by God, yet the former belongs to the Crea- 
nc | the latter to the Legislative. Except for certain fundamental 
"may undergo changes, whereas shari‘a insofar as it reflects the 
iicennot change. To find rules for new situations occurring 
of cl anges in “dda one needs to know the exact rule or the intent 
2 This intent can be known through studying ‘ada in combina- 
th the principles inductively derived from shari‘a. 


he : above-described concept of maslaha was admirably suited to 
ur inderstanding of social changes and to his views on legal change. 
ng to Shatibi the ‘awd‘id or the habits of individuals and social 
ili e are stabilized by certain universal laws which do not change. 
nge: that occur in society happen because of the movements of 
s from one place to another, or because of the movements of 
toms along with the migration of people. More fundamentally, 
Be generally produced by human needs. It is when these social 
3 go beyond the provisions of the rules of law or when they become 
mplicated for the existing rules, that a mufti or mujtahid is summoned, 


7 
mn Th 
-- 


agency of a fatwa, to examine the law and legal theory as they 
io the changes in question. 


the ‘i//a in Divine Commands, but were also compelled to say thata Divine 
Command does not necessitate the Divine Will. Shatibi differentiated 
between two Wills; the Creative Will which is to desire someone to produce 
a certain act. Thus, contrary to Ash‘aris, Shatibi was able to make it 
clear that a Divine Command with a legislative will does not necessitate 
its actualization, yet it stresses the support of the Command by the Divine 
Will. 


process of legal change may be called ijtihdd, Shatibi divides 
into four types. Although the ‘gate’ of ijtihad is closed in none of 
- . yet Shatibi was of the opinion that because of cumulative growth 
Wa and judicial decisions, ijtihdd may not be needed in many z 
Shatibi ijtiha@d and taglid are legal necessities and not theolopic 
The basic components of Shatibi’s concept of masla/ia are, thus, tions. Thus ShatibI comes to a new conclusion about the pri 

the following: (1) consideration for the needs of man, (2) the rationality lihad. As has been pointed out, this rather legalistic and 
of legalcommands and the responsibility of man, (3) protection from harm, t nding of ijtihad is quite significant for Shatibi’s legal philosor ot 
and (4) conformity with the objectives of the Law-giver. 
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E aving summarized our findings, we may now draw conclusions if 
4 *s* . s 
tence to the problem of the adaptability of Islamic legal theory to mee 


1 r anges. 
| 4 e have seen that Shatibi admits that changes take place in society 


at the legal changes in the area of ‘adat accord with social needs. 
‘, also found Shatibi to believe that although its general and uni-— 


ShatibIi, however, distinguishes maslaha shar‘iyya from the ordinary 
concept of maslaha; the former is abstract and simple. Ordinary miaslaha 
does not exist in pure and simple form; it always contains certain elements 
of mafsada. Ordinary maslaha is known by weighing the aspects of 
good and evil in an action; whichever dominates characterizes the thing 
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and as various studies such as those by A. Hourani and M.H. 
lave shown, it once again failed although the historical setting and 
reumstances were this time more favourable. 


versal principles remain unchanged, yet Islamic law does accommodate 
itself to changes and that it favours the consideration of social needs in 
making its accommodations. According to Shatibi, ijtihad provides a 
method and process for legal change; mas/aha gives a basis and directi on 
to change; and the concepts of bid‘a and ta‘abbud provide limits to sociz 
and legal changes. 


The reasons for this failure must also be sought within Shatibi’s 

yphy and in the understanding of it by his recent followers. Since 

atter lies beyond the scope of this study we will only suggest in 

fof it that Shatibi’s recent followres do not seem to have accepted 

ailosophy as a whole. For instance, they refer to maslaha as a prin- 

of Expediency to be used in cases where the provisions of legal texts 
>m 10d of analogy do not suffice. This is not Shatibi’s understand- 
"maslaha but is rather a repetition of concepts long held in the 
nur ty. Thus, in fact, these recent followers have not departed from 
dit onal concept of masilaha. 


Through his analysis of maslaha as the purpose of Islamic lay 
Shatibi has tried to free the operation of Islamic legal theory from a num 
ber of factors of determinism and rigidity arising out of theological anc 
methodological considerations. In fact his concept of maslaha provide: 
a correction for many traditional as well as modern misunderstandings © 
this concept. We need not repeat all the points relevant to these correct 
tions; it will suffice to say that contrary to the general understanding 
maslaha is neither a totally relative and arbitrary principle nor is it strictly 
tied to giyds or to specific legal texts of shari‘a. It is connected with soci 
needs at one end, and on the other it is inductively supported by sharf‘a. 
It is, thus, not a special form of analogy, nor is it an extra legal method o 
expediency to provide an area of flexibility in legal reasoning along with 
more strict elements of thelaw. To Shatibi, mas/aha is an integral principle 
that unifies shari‘a, provides stability and gives direction to legal changes. 


One would have expected that in view of modern developments in 
Sand systems of law, Shatibi’s philosophy would have been further 
iby his modern disciples. Instead, they have remained within the 
fonal framework of legal methodology and have even interpreted 
1 s philosophy in the same framework. Consequently, it was possible 
jolars such as Rashid Rida to blunt the thrust of Shatibi’s philosophy 
ing Shatibi the image of a conservative, a crusader against innovation 
sf a reviver of tradition. 


‘From our studies above it is possible to suggest that there i 
nificantly visible trend in Shatibi’s legal thought towards a positt 
miclaw. His emphasis on maslaha and his attempt to free legal the 
} theological determinism indicate such inclinations. To illus 
nay refer to his demarcation of two areas of legal change. 


It can be seen that Shatibi had considerably improved upon the 
traditional philosophy of Islamic law by refining and clarifying certain 
basic legal-philosophic concepts, particularly the concept of maslaha. His 
views were quite fitting for the needs of Islamic legal theory in fourteenth 
century Granada. As we have seen, quite similar developments in the 
philosophy of law took place in Christian Spain that came to bear fruit 
in the sixteenth century in Suarez’s philosophy of law. The difference 
was, however, that in Christian Spain those activities which continued | 
through the sixteenth century later helped in the development of modern 
philosophies of law. In Muslim Spain, despite the fact that Shatibi’s 
philosophy of law was in some respects similar to that of Suarez, it did 
not gain acceptance, and the traditional view persisted. Why did Shatibi’s 
philosophy fail? 


‘He stresses that no innovation can be accepted in ‘ibadat, wher 
idat changes are possible. The element of positivism lies in his th 

al “justification of the above conclusion. He explains that ‘ibadi 
Mg to that area of mayalih which is known only to God. Generally 
dat cannot be rationally explained. Since they cannot be observed 
j tes d by human reason, they cannot be extended by analogy to similar 
To explain the failure of Shatibi’s legal philosophy on the basis of uations. 
material and historical reasons will not be sufficient. His legal philosophy 


was revived in the Salafiyya and Liberal movements in the nineteenth The area of ‘adat is different, however. Not only are “adat based — 


in masalih, but the commands in shari‘a relating to ‘a@dat usually provide 
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| acce ated without rational explanation in contrast to ‘adat which have 
ational bases. There are a number of occasions, however, when he im- 
es th at even those legal commands in the Qur’an, which do not con- 
m ‘ hadat such as those governing family relations, should also be 
cepted without rational explanation. Does he mean that he extends the 
Jefin: ition of ta‘abbud in the sense of ‘ibddat to all the commands in the 


, > 
it? . al in? 


the reason indicating that these masdlih can be grasped by human reason. 
Further, “dat are observable and they can be tested. This is the reason 
why they are extendible by analogy, and why they can be the subject of 
ijtihad. 

Such arguments should have led Shatibi to positivism in his legal 

philosophy, yet there are no explicit statements by ShatibiI showing such a 
tendency. 
; tin the light of Shatibi’s philosophy as a whole, it is difficult 
dain such departures. Most probably these departures result from 
ti T's reluctance to accept the logical conclusions of his doctrines which 
juld have led him to separate the two levels of conceiving the legal 
blig gation i.e. the level of the origin of legal obligation and the level of its 
finition and application. The first level may relate to religion and mora- 
, but such a relationship is not necessary on the second level. One 
D af ppreciate Shatibi’s reluctance if it is recalled that the legal system in 
jy, despite certain attempts, did not succeed in separating the juris- 
>tic PY ot the mufti from that of the ga¢/. Particularly when the mufti 
é Isc regarded as a deputy of the Prophet, and as such his jurisdiction 
ud ed both religious and legal matters and the bases of his authority 
re somewhat metaphysical; the mufti derived his authority from the 
} taphysical principle of continuation of Divine guidance through pro- 
ets, and after Muhammad through muftis. 


The reason why Shatibi’s legal philosophy did not succeed in 
moving in this direction perhaps lies in the fact that though he maintained 
a distinction between ‘ddat and ‘ibdddt, yet he found it difficult to define 
these terms in reference to their scope and contents. He seems to have 
developed two criteria to distinguish ‘ibadat from ‘ddat; one that the” 
masalih of ‘ibadat are known only to God and second that ‘ibadat belong” 
to the realm of ta‘abbud. These criteria, however, are liable to confusion. 
In many obligations, which are generally known as ‘ibadat, the Qur'an 
explicitly mentions their masdlih and ‘illa. For instance piety as the maslaha 
for fasting. Secondly, as pointed out below, Shatibi himself prescribes 
ta‘abbud in ‘adat. | 


The weakness lies, however, in the development of his argument, 
not in his thesis on the distinction of ‘adat from ‘ibadat. In his system of 
thought it may be added that the masalih of the ‘adat are known to the 
society on the basis of social knowledge, but the masalih of ‘ibadat can- 
not be known by social experience and hence cannot be prescribed, dis- 
continued, changed or extended by the society. Here lies, in the distinc- 
tion of ‘adat from ‘ibadat on these basis, the element of ‘positivism’. 


| The qadi did not enjoy independence in the legal system; he had 
rely on the mufti, who was attached to the court as a consultant, for the 
: dity and legality of his decisions. Such limitations on the institutior 
he Baad inevitably influenced the concept of legal obligation. 


The implicit ‘positivism’ in Shatibi’s legal philosophy may be further 
noted in his attempt to separate law (figh) from theology and from siff 
morality as set out in his definitions of legal obligation. Although he 
believed the origin of Islamic law to lie in religion and morality, yet his 
concept of obligation could lead to maintain that theological and moral 
conception of obligation and its definition in these terms could not be ad- 
mitted into the definition of legal obligation. He was, however, reluctant 
to reject entirely the theological and moral implications of legal obligation. 


Binspite of his attempts to define legal obligation, Shatibi di 
101d the independence of the gadi from the mufti. Hence his | 
ilo sophy, despite certain elements of positivism, did not go far eno 
; consequently, could not grow into a positive legal philosophy. Thi 
rot ably the reason why this philosophy has also failed more recently 
’n modernists have attempted to use it without supplying the necessary 
rectives. 

This reluctance, in fact, sometimes resulted in his allowing an ele- . 
ment of confusion to creep into his definitions. For instance, we may 
cite his definition of ta‘abbud. His illustrations of ‘ibadat refer to the well- 
known Islamic rituals and other such acts which, according to him, should 


Tt may, in fine, be concluded that, in the history of usu al-figh, 
tibi’s philosophy of law marks a tendency towards “‘legal positivism” 
Sroper understanding of its limitations, which had resulted from the 
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particular historical nature of Islamic law in this period, and of the ambi- 
guities resulting from these limitations, may help us to reconstruct Shatibi’s 


arguments to adapt Islamic law to social change. 


Such a reconstruction | 
might hold a key to a fruitful adaptation of Islamic law to modern circums- 
tances. 
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‘azima : Regularity. not opting for 
allowance permitted by the 
Lawgiver in performing an obli- 
gation. 


bid‘a : Innovation, innovation in 
“ibadat. 

bid'a hagigiyya : Absolute innovation. 

bid‘a idafiyya : Relative innovation. 

bughd : Undesirability. 

dalala : Indication, signification. 

dalala asliyya : Essential signification. 

duala tabi‘a : Subordinate denotation. 


dalil : Evidence, proof. 


dartira : Necessity. 


dariiri : Necessary, a priori, a grad 
Of maslaha: “Indispensible 
Sustaining the good (masalih).” 
(Shatibi). 


dawdam : Perseverence. 

dawr : Arguing in circle. 

dhawq : Taste; mystic taste. 
dunya : This world. Mundane mat 


far‘ : Branch, particular for which an 
analogy is sOught, 


farah : Happiness. 

fasad al-zaman : Corruption of con- 
temporary conditions. 

fatwa : Legal opinion. 

ghalbat al-zann : Predominant probabi- 
lity. 

gharad : Motive, individual interest, 

habs : Trust property, wagf. 

hdia : General need. 
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haj’ : ““Those masdlih which are need- 
ed in order to extend the pur- 
pose of maqgdsid and to remove 
the strictness of the literal sense 
the application of which leads 
mostly to impediments and hard- 
ships and eventually to the dis- 
ruption of magdsid.””’ (Shatibi). 

hakam : Arbitrator. 


hakim : One who issues commands, 
one who gives judgment. 


hal : Mystic state. 
hagiga : Essence, truth, fact. 
haraj : Impediment. 

hawdG : Passion, desire. 
haw4 al-nufs : Personal liking. 
hikma : Wisdom, reason. 
hitla : Legal evasion. 
hima : Fence, protective zone. 
hiyal : (Plural of 4i/a). 
hubb : Desirability. 


hudiid Allah: Limits of God, penal 
laws. 


hukm : Value, practice. 

hugiig : Rights, duties. 

huziz al-nafs : Self-consideration; self 
interests; pleasures of soul. 

‘ibadat (P1\. of ‘ibdda) : Obligations, ri- 
tuals, worship. “That which 
aims at the protection of religion 
(din).”” (Shatibi). 

ibadha : Permission. 


ibtida* : Tointroduce new things into 
religious matters, bid‘a. 


idtirar - Compulsion. 


idtirari : (Obligation) imposed upon 
man without his choice. 


ifham : Intelligibility. 
ihdath : Innovation. 
ijbdr : Determinism. 


ijima : Consensus. 
ijtihadd : Independant legal reasoning. 
al-ijtihdd al-maslahi : Legal reasoning 
on the basis of maslaha. 
al-ijtihad al-giydsi : Legal reasoning by 
analogy. 

tkhbar : Statement. 

ikhias : Sincerity, purification. 
ikhtiyari : By man’s own choice. 

‘illa : Motive, reason, cause. 

ilz@m : Binding. 

ima’ ; Implicit indication. 

imtithal - Compliance. 

insha’ : To institute. 

igtida’ ; Following, authority. 

igtida’ : Demand. 

irada : Intention, will. 

ishaGra : Textual indication. 

istidia] : Reasoning. 

istifta : Asking for a fatwa. 


istihsan: To decide in favour of 
something which is considered 
good by the jurist, over against 
the conclusion that may have 
been reached by analogy. 


istilah : Technical sense/term. 


Istislah : To decide in favour of some- 
thing because it is considered 
good (masiaha), and more bene- 
ficial) than any thing decided 
otherwise.—A method of inter- 
preting already existing rules, by 
d'sengaging the spirit of these 
rules fron: the letter: excep- 
tions and extensions are reached 
which conimand practicai Uti- 
lity and correspond to the 
fundarmental goals of the law. 


istimradr : Continuity. 
istinhadt : Inference. 


| ios hat which aim at the protec- 
tion of the five masalih in a 
preventive manner’. (Shatibi). 
Jawdz al-‘agii : Logical possibility. 
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at “ghaliba - Predominant side. 
+ Penalty, expiation. 

' tic revelation. 

“et g; the world of existence. 
tion, Created world. 


da: Deviation from regular 
habit or custom. 
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= Particular. 
af: Disagreement. 
} ; Promulgation, proclamation. 
fa: Toil. 
{ : Universal. 
ya | Totality, whole. 
; it al-wujid : Universals of being. 
ha : ‘Pleasure. 
arr : Harmful. 
ra Harm. 
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rddf : Individual meaning. 


a‘ ni -al-tarkib! : Contextual mean- 
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(Personal) advantages. 
¢ : Anchor, basis of a rule. 
fa‘a : Benefit, utility. 

P c entive cause. 

ga : Hardship. 
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magamat : Stations in the mystic jour- 
ney. 
maqasid : (Pl. of magsid). 
maqdur : Within one’s capability. 
magsid : Intention, goal, end, objec 
tive. 


mas@lih : (P\. of maslaha). 
maskit ‘anhu : Matters on which Law- 


giver is silent; matters not 
covered jin the Qur’an. 


maslaha : Human good, human in- 
terest, human welfare, public 
interest, utility, welfare. 
*“‘What concerns the subsistence 
of human life, the wholeness of 
his way of life, and the acquir- 
ing of what man’s emotional 
and intellectual faculties req 
of him in its absolute sense,’ 
(Shatibi) say 
maslaha mursala: A maslaha 
plicitly supported by the 
mu‘amalat : Transactions. “Act 
cerning those masalih ¢ 
that relate with hi: 
beings”. (Shatibi) 
muftt : Jurisconsult. 
mujaddid : Religious reforr 
to appear at each turn ¢ 
tury. 
mukallaf : Subject of legal obligatic 
person obliged. | 
mukhtdr : Free agent. 
muld'im : Suited. 
mundsaba : Suitability; Suitability to 
the Texts, Affinity. 
mundabita : Stipulative. 
muqaddima : Pre-requisite. 
mugarin : Associative 
mura at al-khilaf ; Allowanc 
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musagat : Agrarian association. 

mushawir : Consultant, the muffi ap- 
pointed to aSsist the gddi. 

mu‘tad : Customary, ordinary. 

mutlaq: Simple. 

nahy : Prohibition. 

naqi : Transmission, tradition. 

naskh := Abrogation. 


nass : Text (Qur’dGn, some times used 
for Texts of Hadithand figh as 
well). 


nazar: Examination, reasoning. 

niyaGba : Proxy. 

gada’ bil ta‘addi : Judicia! decision by 
extension of the original ruling. 

qaadaya@ ‘ugil: Rational propositions. 

gadi : Judge. 

gasd : Intention. 

qat‘i : Definite. 

gimar : Speculation, gambling. 

gisds : Retaliation. 

giyas : Analogy. 

al-giyds al-nazari - Theoretical analogy. 

qudra : Power, capability. 

quwwa : Effectiveness. 

ra'y : Personal discretion. 

rifq : Leniency. 

rukhsa: Legal allowance. (c.f. ‘azima). 

sabab : Reason, cause, mediate cause. 


sadd al-dhara’i‘: To block the ways pos- 
sibly leading to undesired con- 
sequences. 


shahwa : Lust. 

shar‘: Law. 

shart : Qualification. 

shawadr : Marriage gift, mahr. 


sifa hukmiyya : Legal qualification. 
sihha : Soundness. 


sirr : Inner self (Mystic term). 


siyadsa:- A decision based on public 
interest. 

sivasa shar‘iyya : Administration of 
justice according to Islamic law. 

ta‘abbud - Obedience, bondage to God. 
“Recourse to only what the 
Lawgiver has determined”. 
(Shatibi). 
““Non-intelligibility of meaning”. 
(Shatibi). 

ta‘adrud : Conflict. 

tabdli : Change (vertical), replacement 
of old ‘dda with a new one. 


taghyir - Change (horizontal), change 
and difference in ‘dddr in 
societies. 

tahdra : Cleanliness. 

tahayyul : Seeking legal device to es- 
cape the severity of law. 

tahsti: Actualizing, obtaining. 

tahsini (Pl. tahsindt): A grade of 
maslaha. *‘To adopt what con- 
forms to the best of practice, 
to avoid such manners as are 
disliked by the wise people’. 
(Shatibi). 

a'-takdlif al-‘ayniyya : Specific indivi- 
dual obligations. 

ai-takalif ai-kifa'iyya: Societal obliga- 
tions. 

takhfif : Laxity. 

takhrij al-manat: Deduction of the 
basis of a ruling. 

takhsis : Particularization, restriction. 

takhylr : Option. 

taklif : Obligation. 

taklif ma 14 yugadq : Impossible obliga- 
tion. 


>] 


mill ; Complementary. 
lil; Determination of the cause 
o9f command by logical and 
linguistic analysis. 


ahgiq— n anadt : Verification of the 
basis of the ruling. 
th al- anadt: Refinement of the 


basis of the ruling. 

igiid: Adherence to one of the 
schools of law. 

h : Preponderance. 


aie “os 


shri* > Law making, legislation. 
oe 
la wil ; Interpretation. 
a'yin : Specification. 
‘zir ; Penalty. 
esas: 
ubiidiyya : Servitude. 


7 ~. 


chrawiyya: Belonging to the Hereafter. 
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ummi: Unlettered, mot acquainted 
with Greek sciences. 


ummiyya : Intelligibility to commona- 
lity. Ordinary-ness. 
‘uquba : Punishment. 


ugiil al-figh :Islamic legal theory. 


“Induction of the Universals of 
evidences in such a manner that 
they become guide for the mu)- 
tahid’’. (Shatibi). 


ugsull (pl. usiliyyin) : Theorist of Islamic 
law —aea 


wad‘ : Instituting. 

wad‘i : Instituted, conventional, oppo- 
site of ‘agli (rational). 

wahky : Revelation. 

war’ : Piety. 

wuththag : Formularies, notaries. 

tGhir : Apparent literal meaning. 


Zanni ; Probable. 
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